REGULATION OF BANK MERGERS 





HEARINGS 


BEFORE A 


SUBCOMMITTEE OF THE PFADIN ROOM 
COMMITTEE ON BANKING AND CURRENCY 
UNITED STATES SENATE 


EIGHTY-FOURTH CONGRESS 
SECOND SESSION 
ON 


S. 3911 


A BILL TO PROVIDE SAFEGUARDS AGAINST MERGERS 

AND CONSOLIDATIONS OF BANKS WHICH MIGHT LESSEN 

COMPETITION UNDULY OR TEND TO CREATE A MONOPOLY 
IN THE FIELD OF BANKING 


JUNE 12 AND 18, 1956 


Printed for the use of the Committee on Banking and Currency 


os 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1956 























COMMITTEE ON BANKING AND CURRENCY 
J. W. FULBRIGHT, Arkansas, Chairman 


A WILLIS ROBERTSON, Virginia HOMER E. CAPEHART, Indiana 
JOHN J. SPARKMAN, Alabama JOHN W. BRICKER, Ohio 

J. ALLEN FREAR, JR., Delaware IRVING M. IVES, New York 
PAUL H. DOUGLAS, Illinois WALLACE F. BENNETT, Utah 
HERBERT H. LEHMAN, New York PRESCOTT S. BUSH, Connecticut 
A. S. MIKE MONRONEY, Oklahoma J. GLENN BEALL, Maryland 
WAYNBE MORSE, Oregon FREDERICK G. PAYNE, Maine 


J. H. YInGLinG, Chief Clerk 
ROBERT A. WALLACE, Staff Director 


eee 


SUBCOMMITTEE ON BANKING 


A. WILLIS ROBERTSON, Virginia, Chairman 


J. ALLEN FREAR, Jr., Delaware IRVING M. IVES, New York 
PAUL H. DOUGLAS, Illinois WALLACE F. BENNETT, Utah 
A. 8. MIKE MONRONBY, Oklahoma PRESCOTT S. BUSH, Connecticut 


It 


DEPOSITED BY THE 
UNITED STATES OF AMERICA 


INTENTS 


8. 3911 

Memorandum explaining provisions of bill 

Statement of 
Balderston, C. Canby, Vice Chairman, accompanied by George B. 

Vest, General Counsel, and Howard H. Hackley, Assistant General 
Counsel, Federal Reserve System _.- eee pcapehs sy 
Barnes, Stanley N., Assistant Attorney General, accompanied by 
Robert A. Bicks, legal assistant to the Assistant Attorney General, 
Justice Department < 
Cook, H. Earl, Chairman, accompanied by Royal L. Coburn, General 
Counsel, and Neil G. Greensides, administrative assistant to the 
Chairman, Federal Deposit Insurance Corporation ra 
Jennings, L. A., Deputy Comptroller, accompanied by T. V. Roberts, 
chief counsel, and R. T. Englert, assistant counsel, Office of the 
Comptroller of the Currency . . 
Miller, Lee P., chairman, Federal legislative committee, accompanied 
by J. O. Brott, general counsel; and J. J. Saxon, assistant general 
counsel, American Bankers Association : 

Letters, reports, statements, etc., submitted for the record by - 
American Bankers Association: Resolution--- was 
Arnold, Lawrence M., chairman, First National Bank, Seattle, Wash.: 

Telegram to Senator Magnuson i gohl . 
Barker, James 8., vice president and trust officer, Mechanicks Na- 
tional Bank of Concord, N. H.: Letter to Senator Bridges 
Barnes, Stanley N., Assistant Attorney General, Justice Department: 
Letter on prosecutions against banks under Sherman Act 
Statement -_- 
Budget Bureau: Letter to Secretary of Treasury 5 Shoe 
Butterfield, Philip H., president, First National Bank of (¢ ‘oncord, 
N. H.: Letter to Senator Bridges__ 
Comptroller of the Currency: 
Views on 8. 3911- : Pate ane 
Appendix to Mr. Jennings’ statement - ; aie 
Formal or informal merger disapprovals _ - ee ae 
Fecer” | Deposit Insurance Corporation: 
View: on 8. 3911____- 
1 etter t» Direc tor, Budget Bureau _- 
Federa: Reserv: System: 
Views cn §. 3911_ a é iid isin 
Views of Federal Advisory Council on S. 3911__- 
Federal Trade Commission: Views on 8. 3911- “ 
Fulbright, J. W., a United States Senator from the State of Arkansas: 
Letter to Senator O’ Mahoney. ------ 
Miller, Lee P., American Bankers Association: Statement. 
National Association of Supervisors of State Banks, Charles How ell, 
chairman, legislative committee: Statement__.._______.__-_____- 
Rogers, Donald L., counsel, Committee on Banking and Currency: Let- 
Oi UNI, ai ic aha es a cst cn arin Gina 
Roth, Arthur T., president, Franklin National Bank of Franklin 
Square, 1.008 laa, Nh. T.: weneeeente. Sk se ee 
Ryan, Ben H., immediate past president, Independent Bankers Asso- 
ciation of America: 
Letter to chairman on 8, 3911 
Sa a a aie gril nena ao idles 
Treasury Department: 
Letter to President of Senate, transmitting draft bill 
SII ac a aceasta hs i lita sé Be wwe ieee Si ain i 
Utah Bankers Association: Resolution 


Page 


bo b 


11 


87 
91 
107 
107 
66 
83 


106 


102 
103 


109 











REGULATION OF BANK MERGERS 


TUESDAY, JUNE 12, 1956 


Untrep States SENATE, 
CoMMITTEE ON BANKING AND CURRENCY, 
SuBcoMMITTEE ON BANKING, 
Washington, D. C. 

The.subcommittee met, pursuant to call, in room 301, Senate Office 
Building, at 10:35 a. m., Senator A. Willis Robertson (chairman of 
the subcommittee) presiding. 

Present: Senators Robertson, Douglas, and Bush. 

Senator Rosertson. The subcommittee will please come to order. 

The Subcommittee on Banking is holding Nchdtnas today on the 
bill, S. 3911, which was introduced by Senators Fulbright and Cape- 
hart. Briefly, this bill would amend the Federal Deposit Insurance 
Act to require prior approval of bank mergers by (1) the Comptroller 
of the Currency if a national bank is involved, (2) the Federal Re- 
serve Board if a State member bank is involved, or (3) the Federal 
Deposit Insurance Corporation if a nonmember insured bank is in- 
volved. These agencies would be required to take into consideration 
whether the effect of the proposed merger may be to lessen competition 
unduly or tend unduly to create a monopoly, as well as other factors 
peculiar to banks. 

Without objection, I shall insert into the record of the hearing the 
following items: 

(1) A copy of S. 3911; 

(2) A memorandum explaining the provisions of the bill; 

(3) A letter from Mr. Percival Brundage, Director of the 
Bureau of the Budget, to the Secretary of the Treasury stating 
that this legislation would be in accord with the program of the 
President ; 

(4) A letter from Mr. W. Randolph Burgess, Acting Secretary 
of the Treasury, to the President of the Senate recommending the 
enactment of this legislation; 

(5) Reports from the Comptroller of the Currency, the Treas- 
ury Department, the Federal Deposit Insurance Corporation, and 
the Federal Reserve Board, favoring the enactment of this bill; 
and 

(6) A letter from Senator Fulbright, chairman of the Banking 
and Currency Committee, to Senator O’Mahoney, acting chairman 
of the Subcommittee on Antitrust and Monopoly, concerning bank 
merger legislation pending before Senator O’Mahoney’s subcom- 
mittee. 
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(The material referred to follows:) 


[S. 3911, 84th Cong., 2d sess. ] 


A BILL To amend the Federal Deposit Insurance Act to provide safeguards against 
mergers and consolidations of banks which might lessen competition unduly or tend 
unduly to create a monopoly in the field of banking 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (c) of section 18 of the 
Federal Deposit Insurance Act iS amended by striking out the third sentence 
thereof and substituting in lieu thereof the following: “No insured bank shall 
merge or consolidate with any other insured bank or, either directly or indirectly, 
acouire the assets of, or assume liability to pay any deposits made in, any other 
insured bank without the prior written consent (i) of the Comptroller of the 
Currency if the acquiring, assuming, or resulting bank is to be a national bank 
or a district bank, or (ii) of the Board of Governors of the Federal Reserve 
System if the acquiring, assuming, or resulting bank is to be a State member 
bank (except a district bank), or (iii) of the Corporation if the acquiring, 
assuming, or resulting bank is to be a nonmember insured bank (except a 
district bank). In granting or withholding consent under this subsection, the 
Comptroller, the Board (or the Corporation, as the caSe may be, shall consider 
the factors enumerated in section 6 of this Act. In the case of a mierger, 
consolidation, acquisition of assets, or assumption of liabilities, the appropriate 
agency shall also take into consideration whether the effect thereof may be to 
lessen competition unduly or to tend unduly to create a monopoly, and, in the 
interests of uniform standards, it shall not take action as to any such transac- 
tion without first seeking the views of each of the other two banking agencies 
referred to herin with respect to such question; and in such a case the appro- 
priate agency may also request the opinion of the Attorney General with respect 
to such question.” 





MEMORANDUM RE PROPOSED LEGISLATION To REQUIRE THAT CONSIDERATION BE 
GivEN TO COMPETITIVE AND Monopoutstic Factors IN APPROVING BANK 
MERGERS 


A variety of causes have resulted in an increased number of bank consolida- 
tions or mergers since the end of World War II, and particularly during the 
last 5 years. This has given rise to some apprehension that desirable levels 
of competition in banking might not be maintained unless steps were taken to 
enact legislation requiring that full consideration be given to the competitive 
aspects of such transactions prior to being approved by the Government official 
having jurisdiction. It will be noted later that the President in his Economic 
Renert recommened that legislation be enacted with respect to this matter. 

The consolidation and merger of banks or the absorption of banks by the 

‘purchase of their assets and the concurrent assumption of their deposit liabili- 
ties by other banks, are invariably in the form of asset acquisition rather 
than stock acquisitions and do not come within the prohibitions and limitations 
of section 7 of the Clayton Act which is applicable, so far as banks are concerned, 
only to steck acquisitions. Section 7 of the Clayton Act prohibits corporate 
mergers Where there may be a substantial lessening of competition or a tendency 
to create a monopoly. That section and other sections of the Clayton Act are 
administered by certain named boards and commissions with concurrent en- 
forcement authority in the Department of Justice; but the last paragraph of 
section 7 of the Clayton Act expressly provides that that section shall not apply 
to transactions in certain regulated industries which are duly consummated 
pursuant to authority given by the Civil Aeronautics Board, Federal Communi- 
cations Commission, Federal Power Commission, Interstate Commerce Commis- 

sion, United States Maritime Commission, and the Secretary of Agriculture. 

In the field of banking, limited solely to stock acquisitions which oceur only 

when bank holding companies acquire the stock of a bank (banks may not 
legally acquire stocks except in nominal amounts under the laws of some 

States) the Board of Governors of the Federal Reserve System administers 

section 7 of the Clayton Act with concurrent jurisdiction in the hands of the 

Department of Justice. 

There have been introduced in the Congress several bills designed to insure 

that asset acquisitions in the form of bank consolidations, mergers or pur- 
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chases may not substantially reduce competition or tend to create monopolies in 
banking. At least 2 of these bills, H. R. 2115 and H. R. 6405, would achieve 
this goal through an amendment to the banking statutes with jurisdiction in the 
hands of the 3 Federal bank supervisory agencies. One of the bilis, H. R. 
5948, recently approved by the House of Representatives, would achieve this goal 
by amending section 7 of the Clayton Act to bring asset acquisitions by banks 
within its seope. If enacted into law, the initial jurisdiction and administra- 
tion would be vested in the Board of Governors of the Federal Reserve System to 
determine whether in any proposed bank consolidation, merger, or purchase there 
may be a substantial lessening of competition or a tendency to create a monopoly. 
Concurrent jurisdiction would vest in the Department of Justice. 

The Treasury Department does not favor the technical method or jurisdictional 
scope that would be achieved by H. R. 5948. Banking is a supervised and regulat- 
ed industry, and our dual banking system is one composed of well-designed checks 
and balances that have been the outgrowth of long and, at certain periods in our 
history, unhappy experience. They are complicated to the uninitiated, but these 
checks and balances that comprise our dual banking system in the form of (1) a 
national banking system under the Comptroller of the Currency, but with the 
requirement that all national banks must be members of the Federal Reserve 
System and of the Federal Deposit Insurance Corporation, and (2) 48 separate 
and distinct State banking systems under the supervision of State officials and 
whose banks may or may not choose to apply for membership in the Federal 
Reserve System and the Federal Deposit Insurance Corporation, assure an 
aggressive and progressive climate for banking which redounds to the benefit of 
the public. State banks which are accepted for membership in the Federal 
Reserve System must be insured by the Federal Deposit Insurance Corporation 
und are examined and supervised by the Federal Reserve banks in addition to 
the primary supervision given by the respective State government officials. State 
banks which are not members of the Federal Reserve System but are members of 
the Federal Deposit Insurance Corporation are examined and supervised by 
that Corporation in addition to the primary supervision of the State government 
officials. Only the State banks that are not members of either the Federal Re- 
serve System or the Federal Deposit Insurance Corporation, and there are 
only 481 of such institutions in the United States with less than 144 percent of the 
country’s commercial banking resources, have no form of Federal bank super- 
vision. 

It will be appreciated that the powers of the three Federal bank supervisory 
agencies as between themselves, and the powers of the Federal Reserve System 
and the Federal Deposit Insurance Corporation in relation to those of the 48 State 
banking departments, require delicate balance plus a fair measure of cooperative 
goodwill to function with complete effectiveness. That is the present status. 

Under existing statutes, the Comptroller of the Currency is required to approve 
or deny all consolidations, mergers, and purchases where the continuing or 
acquiring bank is a national bank. The 48 State banking departments occupy 
a similar position where the continuing or acquiring bank is a State-chartered 
institution. However, if the continuing or acquiring State-chartered bank is 
a member of the Federal Reserve System, and a diminution is to occur in the 
combined total of the merging banks’ capital or surplus, the approval of the 
Board of Governors of the Federal Reserve System is also required to the trans- 
action. If the continuing or acquiring State-chartered bank is not a member 
of the Federal Reserve System, but is insured by the Federal Deposit Insurance 
Corporation, and the combined total of the merging banks, capital or surplus 
will be reduced, the approval of the Federal Deposit Insurance Corporation is 
also required to the transaction. 

H. R. 5948 would eut across all of these fields of authority without distinction 
and vest in the Board of Governors of the Federal Reserve System, with con- 
current jurisdiction in the hands of the Department of Justice, the entire respon- 
sibility of determining in every type of bank consolidation, merger, or purchase, 
whether the competitive aspects are such that it must be disapproved. We do 
not believe that this can fail to have injurious and far-reaching effects on our 
dual banking system. It gives the Federal Reserve System complete dominance 
in this field of banking supervision, a position it has publicly stated it does not 
desire, and adds the Department of Justice as an additional Federal agency with 
which the 48 State banking departments would have to coordinate in their super- 
visory duties. H. R. 9424, recently reported out by the House Judiciary Com- 
mittee, would, in this respect, have the same effect as H. R. 5948. 

The proposed legislation accompanying this memorandum and letter would 
achieve the desired goal of safeguarding the preservation of competition in bank- 
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ing by an amendment to the banking statutes requiring that all asset acquisitions 
by insured banks in the form of consolidations, mergers, or the absorption of 
banks by purchase of assets and the concurrent assumption of deposit liabili- 
ties, receive the prior written consent of (1) the Comptroller of the Currency, 
if the continuing or absorbing bank is a national bank, (2) the Board of Gov- 
ernors of the Federal Reserve System, if the continuing or absorbing bank is a 
State bank member of the Federal Reserve System, such approval to be necessary 
even though the transaction does not involve a reduction in the aggregate capital 
or surplus of the affected banks, and (3) the Federal Deposit Insurance Cor- 
poration, if the continuing or absorbing bank is a State bank that is not a mem- 
ber of the Federal Reserve System but is insured by the Federal Deposit Insur- 
ance Corporation, such approval to be necessary even though the transaction 
does not involve a reduction in the aggregate capital and surplus of the affected 
banks. 

The proposed legislation would require that these three Federal supervisory 
agencies carefully consider whether the effect of each such asset acquisition 
may be to lessen competition unduly or to tend unduly to create a monopoly. 
It would require, in the interests of achieving uniform standards, that the Fed- 
eral bank supervisory agency having jurisdiction in a particular case shall seek 
the views of each of the other two supervisory agencies on the competitive and 
monopolistic aspects of such asset acquisitions. It would permit, but would not 
require, the bank supervisory agencies to request the opinions of the Attorney 
General. This will, in our opinion, assure uniform standards and observance 
in the weighing of the various competitive factors by the three bank supervisory 
agencies. 

As previously stated, the proposed legislation would amend the banking laws 
rather than section 7 of the Clayton Act. This takes cognizance of the fact that 
banking is a supervised and regulated industry and that important banking 
factors must receive appropriate consideration and weight in conjunction with 
the purely competitive factors to achieve well-rounded and sound decisions in the 
best interests of banking and the public. This can be done to the best advantage 
by the three Federal bank supervisory agencies whose officials are intimately 
familiar with banking in all its phases, including the competitive factors, 
throughout the United States. 

Under the proposed legislation, the opinion of the Attorney General may be 
sought by any one of the three Federal bank supervisory agencies. Thus the 
knowledge of the Antitrust Division of the Department of Justice would be avail- 
able to the banking agencies. However, we think it is wholly appropriate and 
necessary, based on what appears in the above paragraph, that the final decisions 
should be made by the respective bank supervisory agencies rather than the 
Department of Justice. 

The noninsured State banks in the United States would not be covered by this 
legislation unless one were to be acquired in a merger or absorption by a national 
bank, or a State bank member of the Federal Reserve System, or a State non- 
member bank insured by the Federal Deposit Insurance Corporation. If two 
noninsured State banks were to merge or consolidate, the provisions of this 
legislation would not be applicable. However, this is a matter of small moment, 
as there are only 481 of such banks located in 39 States, and it is inconceivable 
that a merger of any 2, or even several, of such banks could even remotely infringe 
on the maintenance of adequate banking competition as the entire group have 
less than 1% percent of the commercial banking resources of the country. 

Under the proposed legislation, the competitive factors to be considered would 
be whether the effect of a particular merger or other form of asset acquisition 
might be to lessen competition unduly or to tend unduly to create a monopoly. 
It is the view of the Treasury Department that the use of the word “unduly” is 
desirable, because its interpretation is slightly broader than that of the word 
“substantially” and its use would give the banking agencies needed flexibility. 
Under certain circumstances, a bank merger may be highly desirable in the entire 
public interest even though it may incidentally result in a substantial but not an 
undue lessening of competition. 

We believe the proposed legislation is consistent with the recommendations 
contained in the President’s Economic Report that Federal legislation should be 
extended to the mergers of banking institutions. It is our opinion that the pro- 
posed legislation will adequately safeguard against any future tendencies in 
banking to lessen competition unduly or unduly create monopolies, and that it 
represents the best method to achieve this goal. 
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EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BuDgET, 
Washington, D. C., May 16, 1956. 
The honorable the SkcrETARY OF THE TREASURY. 
(Attention Mr. Hugo A. Ranta, 2000 Treasury Building. ) 

My Dear Mr. Secretary: This will acknowledge the receipt of Mr. Scribner’s 
letter of April 3, 1956, transmitting a draft of a bill to amend the Federal Deposit 
Insurance Act to provide safeguards against mergers and consolidations of 
banks which might lessen competition unduly or tend unduly to create a monopoly 
in the field of banking. 

You are advised that there would be no objection to the presentation of the 
draft legislation to the Congress for its consideration and the enactment of 
legislation for this purpose would be in accord with the program of the Presi- 
dent. In connection with this advice, however, I believe it is important for the 
appropriate committees of the Congress to know that the Department of Justice 
and the Federal Trade Commission have raised questions as to whether such 
mergers should be subject to the Clayton Act. Accordingly, it is requested that 
a copy of this letter accompany your transmittal to the Congress. 

Sincerely yours, 
PERCIVAL BRUNDAGE, Director. 


Treasury DEPARTMENT, 
May 16, 1956. 
The PRESIDENT OF THE SENATE. 

Str: There is transmitted herewith a draft of a proposed bill to amend the 
Federal Deposit Insurance Act to provide safeguards against mergers and con- 
solidations of banks which might lessen competition unduly or tend unduly to 
create a monopoly in the field of banking. 

The proposed legislation would require that all asset acquisitions by insured 
banks in the form of consolidations, mergers, or the absorption of banks by pur- 
chase of assets and the current assumption of deposit liabilities receive 
the prior written consent of the appropriate Federal bank supervisory agency. 
It would require that these agencies fully consider whether the effect of each such 
asset acquisition may be to lessen competition unduly or to tend unduly to create 
a monopoly. It would require, in the interests of achieving uniform standards, 
that the Federal bank supervisory agency having jurisdiction in a particular 
case shall seek the views of each of the other two supervisory agencies on the 
competitive and monopolistic aspects of such asset acquisitions. It would permit, 
but would not require, the bank supervisory agencies to request the views of the 
Attorney General. 

The Federal agencies are not now required by statute to consider the com- 
petitive or monopolistic aspects of the merger transactions requiring their ap- 
proval. Bank asset acquisitions of this type are not under the jurisdiction of 
the Attorney General except as they may conflict with the Sherman antitrust 
laws. There are no instances in which the latter have been successfully applied 
in bank-asset-acquisition cases. 

The proposed legislation would amend section 18 (c) of the Federal Deposit 
Insurance Act rather than section 7 of the Clayton Act. This takes cognizance 
of the fact that banking is a supervised and regulated industry, and that im- 
portant banking factors must be weighed in conjunction with purely competitive 
factors in arriving at sound decisions. This can best be done by placing the 
responsibility in the hands of the three Federal bank supervisory agencies whose 
officials are intimately familiar with banking in all its phases throughout the 
United States. 

The Treasury Department favors the proposed legislation and urges its en- 
actment. In our view this bill represents the best approach to dealing with any 
future tendencies in banking to lessen competition unduly or unduly create 
monopolies. There is enclosed a memorandum whieh more fully sets forth the 
views of this Department. It would be appreciated if you would lay the proposed 
bill before the House. A similar proposed bill has been transmitted to the Presi- 
dent of the Senate. 

The Department has been advised by the Bureau of the Budget that there is 
no objection to the submission of this proposed legislation to the Congress. The 
Bureau of the Budget has requested that a copy of its clearance letter accompany 
this transmittal, and accordingly a copy is attached. 

Yours very truly, 
W. Ranportpn Boureess, 
Acting Secretary of the Treasury. 
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COMPTROLLER OF THE CURRENCY, 


May 29, 1956. 
Hon. J. W. Fuisricut, 


Chairman, Committee on Banking and Currency, 
United States Senate, Washington, D. C. 

My Dear Senator: Reference is made to your letter of May 25, 1956, in which 
you request a report from this office on S. 3911, to amend the Federal Deposit 
Insurance Act to provide safeguards against mergers and consolidations of banks 
which might lessen competition unduly or tend unduly to create a monopoly 
in the field of banking. 

As you know, the proposed legislation was recommended to the Congress by 
the Treasury Department after being cleared by the Bureau of the Budget as 
being in accordance with the program of the President, and it has the support 
of the Board of Governors of the Federal Reserve System and the Federal Deposit 
Insurance Corporation. 

For the reasons stated in the transmittal letter of May 16, 1956, addressed to 
the President of the Senate by the Acting Secretary of the Treasury, and the 
accompanying memorandum, we urge the enactment of S. 3911. Our position 
is more fully set forth in a statement which I recently made before the Antitrust 
Subcommittee of the Senate Committee on the Judiciary. A copy of this state- 
ment is enclosed for your convenience. 

Sincerely yours, 
Ray M. Grpney, Comptroller. 


Treasury DEPARTMENT, 
June 5, 1956. 
Hon. J. W. FULBRIGHT, 
Chairman, Committee on Banking and Currency, 
United States Senate, Washington, D. C. 


My Dear Mr. CHAIRMAN: Reference is made to your request for the views 
of this Department on S. 3911, to amend the Federal Deposit Insurance Act to 
provide safeguards against mergers and consolidations of banks which might 
lessen competition unduly or tend unduly to create a monopoly in the field of 
banking. 

8S. 3911 is identical to a draft of bill which the Treasury Department trans- 
mitted to the Congress on May 16, 1956. Its purpose, which is explained in 
greater detail in the Department’s letter of transmittal, is to require Federal 
approval in the case of all mergers, consolidations, acquisitions of assets, or as- 
sumption of liabilities of insured banks. In connection with such Federal ap- 
proval, the appropriate bank supervisory agency would be required to take into 
consideration whether the effect of the consolidation or merger may be to lessen 
competition unduly or tend unduly to create a monopoly. The approving agency 
would also be required to seek the views of the other two supervisory banking 
agencies‘and could request the opinion of the Attorney General with respect to 
competitive aspects. 

The Treasury Department recommends favorable consideration of the proposed 
legislation. 

Prior to the transmittal of the proposed legislation to the Congress the Bureau 
of the Budget advised that there was no objection to its submission. 

Very truly yours, 
W. Ranpotren BurRceEss, 
Acting Secretary of the Treasury. 


FepERAL Deposit INSURANCE CORPORATION, 
Washington 25, June 4, 1956. 
Hon. J. W. FULBRIGHT, 
Chairman, Committee on Banking and Currency, 
United States Senate, Washington, D. C. 

My Dear Senator: You have requested our views on the proposed amendment 
to the Federal Deposit Insurance Act, 8S, 3911, now generally referred to as the 
Fulbright amendment. 

We sincerely approve the proposed amendment, and earnestly urge its enact- 
ment. As you know, prior to its introduction the amendment was approved by 
the Board of Directors of the Corporation, as well as by the Board of Governors 
of the Federal Reserve System and the Comptroller of the Currency. It was 
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the joint view of the three Federal bank supervisory agencies that there should: 
be a more careful screening of merger, consolidation, and acquisition transac- 
tions.. At the present time many of these transactions are not subject to screen-. 
ing by the Federal agencies, and the review of others is done pursuant to general, 
authority or administrative policy, as distinguished from a legislative directive, 
from Congress. It was the further joint view that the screening of such trans- 
actions should be provided for under legislation incorporated in. the banking 
laws, and not from authority granted under the Clayton Act, and that the final 
authority for approval of such transactions should be vested in the bank super- 
visory agencies. The agencies further agreed that the terminology providing 
for statutory authority should be in language apt and pertinent to banking 
transactions, and that the strict and rigid terminology of the Clayton Act was 
not proper for this legislation. The proposal which you have introduced incor-. 
porates these several features, and hence represents the views and judgment of 
the Federal agencies best informed as to the ways and means of maintaining 
a sound banking economy. 

Much has been said and written on this subject, and I will not repeat it, 
However, for your information I am attaching hereto a copy of my letter to the 
Bureau of the Budget, which discusses my point of view and recommendations 
favorable to the bill. Recently I appeared before the Subcommittee on Anti- 
trust and Monopoly of the Senate Judiciary Committee, and my remarks to the. 
committee may be pertinent to your present inquiry. At the conclusion of my 
testimony Senator O’Mahoney requested that I present the subcommittee with 
an instance in which the Corporation had taken action that had substantially 
lessened competition, but not unduly lessened it, and which was in the public 
interest. I am taking the liberty of sending you a copy of my letter to the Senator 
on this matter. I request that the confidential character of this letter be re- 
spected. 

In conclusion, may I again tell you that we, of the Corporation, are in full 
accord with your proposed amendment, and we urge Congress to enact it into 
law. 

With personal regards, I am, 

Sincerely yours, 
H. EB. Coox, Chairman, 


FEDERAL Deposir INSURANCE CORPORATION, 
Washington 25, April 12, 1956. 
Hon. Percival F. BRUNDAGE, 
Director, Bureau of the Budget, 
Washington 25, D.C. 


Dear Mr. Brunpace: In his letter of April 4, 1956, Mr. Roger W. Jones, 
Assistant Director of your Bureau, requested our views on a draft of a bill pro- 
posed by the Treasury Department to amend the Federal Deposit Insurance Act 
to provide safeguards against mergers and consolidations of banks, in which the 
three Federal supervisory agencies would be obliged to consider the banking 
factors presently enumerated in section 6 of the act, and to consider whether 
the effect of such transaction would be to lessen competition unduly or tend’ 
unduly to create a monopoly. 

The purposes and application of the proposal are explained in detail in the_ 
proposed letters of the Treasury Department to Congress, which accompanied 
the memorandum with which we have been furnished. We are in full accord’ 
with all of the statements made in the communications of the Treatury Depart- 
ment. 

The proposal, which is presented as a means of effecting the recommendations 
of the President made in his economic report to the 2d session of the 84th Con- 
gress, contains three features which we deem worthy of additional comment. 
First, the proposal provides for the screening of merger and consolidation trans- 
actions of insured banks by the three Federal bank supervisory agencies under 
authority and direction of an amendment to the banking laws. Secondly, in the. 
screening of merger and consolidation transactions, the responsible agency is 
required to consider the standard banking factors in conjunction with the factors 
of competition and monopoly. Finally, the language of the proposal directs 
consideration of the factors of competition and monopoly in terminology precisely 
applicable to banking transactions. 

Briefly commenting on each of these features, we would initially point out that 
the proposal contemplates an amendment of section 18 of the Federal Deposit 
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Insurance Act by providing for an extension of the authority of the Federal 
bank supervisory agencies over all merger transactions of insured banks. There 
are pending in Congress several counterproposals for the screening of bank- 
merger transactions. One of these proposals, H. R. 5948, has been passed by the 
House of Representatives. This bill would vest this authority concurrently in 
the Board of Governors of the Federal Reserve System and the Department of 
Justice, under the provisions of the Clayton Act. We see no need for the applica- 
tion 0f the Clayton Act to banking transactions, since banking is an industry that 
is well regulated and supervised by both State and Federal authorities. We 
submit that banks should be excepted from the provisions of section 7 of the 
Clayton Act, as are other industries that are so supervised and regulated. We 
find no valid reason for granting concurrent jurisdiction to the Department of 
Justice for the screening of banking transactions, when the Department has no 
knowledge and experience with banks, while the three bank supervisory agencies 
have daily contact with the industry and a detailed knowledge of its workings. 
It is our considered conclusion that if merger transactions are to be screened 
by a Federal agency, this responsibility should be vested exclusively in the 
established banking agencies. 

Under the present law the Comptroller is given general authority to approve 
merger transactions involving national banks, but the Board and the Corpora- 
tion, under the provisions of the Federal Deposit Insurance Act, have authority to 
approve only those merger transactions involving State insured banks when there 
is a diminution of the capital or surplus of the resulting bank. There is no 
statutory directive in Federal legislation which requires the bank supervisory 
agencies to consider factors involving competition and monopoly in merger trans- 
actions presently under their jurisdiction. Testimony has been presented te con- 
gressional committees by the three agencies to the effect that each agency has 
heretofore given consideration to these factors, notwithstanding the lack. ofa 
directive. We believe it advisable that the supervisory agencies be clotted 
with statutory authority to consider both banking and competitive factors in 
all merger transactions involving insured banks. 

Moreover, it is to be noted that under the provisions of the proposal, the 
factors of competition and monopoly are not to be considered abstractly as 
controlling factors in merger transactions, but rather concurrently with the bank- 
ing factors which are specified in section 6 of the Federal Deposit Insurance Act. 
It has been established by bitter experience that unbridled competition among 
banks is not in the public interest, and for this reason it is most appropriate that 
the standards fixed for the consideration of merger transactions should not be 
so rigid as to make factors of competition and monopoly controlling under all 
conditions and circumstances. The current proposal in effect would make public 
welfare the criterion, and the factors of competition and monopoly could be 
subservient to the factors of needs and convenience of the community, if public 
interest demanded. 

Finally, the terminology used in the proposal differs from the language of 
section 7 of the Clayton Act so as to give to the supervisory agencies the needed 
flexibility in administration. Thus, a merger transaction which was deemed to 
be in the public interest could be approved, even though it might incidentally 
result in a substantial, but not an undue, lessening of competition. The com- 
mittee report on H. R. 5948 calls attention to many transactions which we believe 
would be prohibited by the strict terminology of the Clayton Act, as used in that 
bill, but which could be approved as being in the public interest under the pro- 
visions and terminology of the instant proposal. 

We recommend and urge the enactment of the proposed bill. 

Sincerely yours, 
H. E. Coox, Chairman. 


Boarp oF GOVERNORS OF THE FEDERAL RESERVE SYSTEM, 


June 7, 1956. 
Hon. J. W. FULBRIGHT, 


Chairman, Committee on Banking and Currency, 
United States Senate, Washington, D. C. 


Dear SENATOR FuLsricHt: This is in response to your letter of May 25, 1956, 
requesting a report on the bill (S. 3911), to amend the Federal Deposit Insur- 
ance Act to provide safeguards against mergers and consolidations of banks 
which might lessen competition unduly or tend unduly to create a monopoly in 
the field of banking. 
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Under the present provisions of section 18 (c) of the Federal Deposit Insur- 
ance Act, a bank merger or consolidation must have the prior written consent of 
the Comptroller of the Currency, the Board of Governors of the Federal Reserve 
System, or the Federal Deposit Insurance Corporation, if the resulting bank will 
be a national bank, a State member bank of the Federal Reserve System, or a 
nonmember insured bank, respectively, but only if the capital stock or surplus 
of the resulting bank will be less than the aggregate capital stock or aggregate 
surplus of the constituent institutions. 

This section of present law would be amended by the bill, S. 3911, so as to 
require the consent of the appropriate Federal bank supervisory authority for 
every merger or consolidation in which the resulting bank will be a national 
bank, State member bank, or nonmember insured bank, whether or not a diminu- 
tion in capital funds is involved. The bill would also require the appropriate 
agency to consider, not only the condition of the bank, the adequacy of its 
eapital, the character of its management, needs of the community and similar 
factors, but also specifically whether the effect of the proposed merger or con- 
solidation might be to lessen competition unduly or to tend unduly to create a 
monopoly. The appropriate agency would be required to seek the views of the 
other two Federal banking agencies with respect to the question of competition 
or monopoly and would be authorized to request the opinion of the Attorney 
General on this question. 

This bill is in conformity with the views which I expressed on behalf of the 
Board with respect to bank merger legislation on May 23, 1956, before the 
Subcommittee on Antitrust and Monopoly of the Committee on the Judiciary 
of, the Senate. In the Board’s opinion, this bill represents a constructive and 
desirable approach to the problem of Federal regulation of mergers‘and con- 
solidations of banks. 

The specific requirement of the bill that the Federal banking agencies take 
into consideration the competitive effects of any bank merger or consolidation 
upon which they would be required to pass would, in the Board's judgment, pro- 
vide an effective safeguard against undue lessening of competition in the bank- 
ing field. At the same time, the bill would permit proper weight to be given in 
each case to other factors which may be involvel, such as the financial condi- 
tion of the banks, the character of their management, and the needs of the 
community, so that the banking agencies would be in a position to base their 
decisions upon a consideration not only of the competitive situation but of all 
aspects of the public interest. 

The requirement of the bill that each banking agency seek the views of the 
other two Federal bank supervisory agencies with respect to the competitive 
effects of a merger or consolidation is calculated to promote the use of substan- 
tially uniform standards by the three agencies with respect to problems of this 
kind. In addition, it is desirable, whenever there is a substantial or important 
question regarding the competitive or monopolitistic aspects of any such trans- 
action, that the appropriate banking agency be authorized to request the views 
of the Attorney General; and the authorization given in the bill for this purpose 
would tend to further the objective of uniformity of standards. 

Legislation of this kind, the Board believes, would effectively accomplish the 
basic objective of providing means for controlling bank mergers and preventing 
undue lessening of competition in the banking field through that means. Ac 
cordingly, the Board endorses the bill 8. 3911. 

Sincerely yours, 


Ws. McC. Martin, Jr. 


UNITED STATES SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 


May 16, 1956. 
Hon. Josern C. O’MATIONEY, 
Acting Chairman, Subcommittee on Antitrust and Monopoly Legislation, 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear SENATOR O’MAHONEY: I appreciate your advising me of your.subcom- 
mittee’s plans to begin consideration, on May 23, of legislation dealing with 
bank mergers, and your invitation to attend these hearings. I shall be out of 
the city on that date and am, therefore, writing you this letter for the record. 

I enclose, for your convenience, copies of letters which I wrote the chairmen 
of the Committee on the Judiciary, the late Senator Kilgore and Senator East- 
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land, dated February 18, 1956, and March 12, 1956, respectively. I also enclose 
a copy of Senator Eastland’s reply, dated March 20, 1956. 

The purpose of my letters, as they show, was to call attention to the jurisdic- 
tion of the Committee on Banking and Currency over legislation relating to 
banking under Senate rule XXV, and to protect and reserve that jurisdiction. 

For some time the staff of the Senate Committee on Banking and Currency 
has been working with representatives of the Federal bank supervisory authori- 
ties and banking organizations with a view toward placing legislation before 
this committee dealing with the problem of bank mergers. I am informed that 
& proposal is now being considered by the Bureau of the Budget which repre- 
sents the views of the Treasury Department, the Federal Deposit Insurance 
Corporation and the Federal Reserve Board, and that it may be transmitted to 
the Congress within the next few days. If so, I intend to introduce it. If not, 
I may ask the Federal Reserve Board for its recommendation in the form of 
a draft bill. I am sure such a bill would be referred to the Committee on 
Banking and Currency. Briefly, it would amend the Federal Deposit Insur- 
ance Act to require the prior approval of bank mergers by (1) the Comptroller 
of the Currency if a national bank is involved; (2) the Federal Reserve Board 
if a State member bank is involved; or (3) the Federal Deposit Insurance 
Corporation if a nonmember insured bank is involved. These agencies would 
be required to take into consideration whether the effect of the merger may be 
to lessen competition unduly or tend to create a monopoly, as well as other 
factors peculiar to banks. 

There may well be circumstances (and there have been in the past) in which 
a bank merger may substantially lessen competition and yet in which the 
merger may be desirable from the point of view of sound banking and the 
public interest. Illustrative examples of such circumstances are listed below. 

1. Where there is a reasonable probability of the ultimate failure of the 
bank to be acquired. 

2. Where because of inadequate management the acquired bank’s future pros- 
pects are unfavorable. 

3. Where the acquired bank is a problem bank with inadequate capital or 
unsound assets and its acquisition by another bank would be the best practical 
means of dealing with the problem. 

4. Where the acquired bank has no adequate provision for management suc- 
é¢ession or its management is incompetent. 

5. Where the acquired bank is an uneconomic unit or is too small to meet the 
needs of its community by providing loans of sufficient size or by providing 
needed banking facilities. 

6. Where several banks in a small town are compelled by an overbanked 
situation to resort to unsound competitive practices which may eventually 
have an adverse effect upon the condition of such banks and the merger of 
two or more of the banks would, therefore, be in the public interest. 

It has been pointed out to me that these circumstances, and other factors 
peculiar to banking institutions, are within the cognizance of bank regulatory 
agencies, rather than the Department of Justice. 

I am not now in a position to say that I should favor the above described bill 
over those pending before your subcommittee, although I am inclined to that 
belief at present. However, I certainly believe that point of view should be 
considered by the Congress, and by the committee charged with responsibility 
for banking legislation. 

Therefore, I should oppose the final enactment of the bills pending before 
your subcommittee, insofar as they relate to bank mergers, unless and until 
the committee of which I am chairman has an opportunity to consider this 
question. I would hope that this could be done ‘at this session, although I 
cannot say positively at this time that that will be possible. 

Sincerely yours, 
J. W. Fusricut, Chairman. 

Senator Rosrerrson. Of course, all the bankers will understand that 
the Banking and Currency Committee claims jurisdiction over any 
legislation affecting bank mergers, and we also feel that the provisions 
concerning bank mergers as proposed in S. 3911 are much to be pre- 
ferred over those in the so-called Celler bill now pending before the 
Judiciary Committee, on which Senator O’Mahoney is the chairman 
of the subcommittee. 





| 
| 
















REGULATION OF BANK MERGERS 11 


We have before us today, witnesses representing the three agencies 
that would administer the Jegislation—the Comptroller of the Cur- 
rency, the FDIC, and the Federal Reserve Board. 


The chairman will call as the first witness Mr. L. A. Jennings, Dep- 
uty Comptroller of the Currency. 


STATEMENT OF L. A. JENNINGS, DEPUTY COMPTROLLER; ACCOM- 
PANIED BY T. V. ROBERTS, CHIEF COUNSEL, AND R. T. ENGLERT, 


ASSISTANT COUNSEL, OFFICE OF THE COMPTROLLER OF THE 
CURRENCY 


Mr. Jenninos. Mr. Chairman, may I introduce our chief Counsel, 
Mr. T. V. Roberts, and our Assistant Counsel, Mr. R. T. Englert. 

Senator Ropertson. We are glad to have all you gentlemen before 
us today. 

Mr, Jennines. Mr. Chairman, I have a brief statement I should 
like to read, and I have an appendix that with your permission I 
would like to have placed in the record. 

Senator Roperrson. Well, without objection, that may be done. 
And, of course, if you wish to make your statement even briefer than 
what you have mimeographed here, that will be satisfactory too. 

Mr. Jennines. Mr. Chairman, I think I have briefed down my 
statement to the bare minimum, so I should like to read it. 

Senator Rogertson. You may proceed. 

Mr. Jenninas. Mr .Chairman and members of the committee, the 
Treasury Department recommends §. 3911 for the favorable consid- 
eration of the Congress. This bill would amend section 18 (c) of 
the Federal Deposit Insurance Act and, if enacted, would— 

1. Require the prior approval of the Comptroller of the Currency, 
or the Board of Governors of the Federal Reserve System, or the 
Federal Deposit Insurance Corporation, depending on the type of 
the continuing bank, to all asset acquisitions by insured banks in the 
form of consolidations, mergers, and purchases. 

2. Require that the Federal bank supervisory agency having juris- 
diction consider the following factors in determining whether to grant 
or withhold its consent to a merger: 

(a) Those factors enumerated in section 6 of the Federal De- 
posit Insurance Act, that is: 
1. The financial history and condition of the bank, 
2. The adequacy of its capital structure. 
3. Its future earnings prospects, 
4. The general character of its management. 
5. The convenience and needs of the community to be 
served by the bank. 
(6) Whether the effect of the proposed merger may be to lessen 
competition unduly or to tend unduly to create a monopoly. 

3. Require, in the interests of achieving uniform standards in ar- 
riving at a determination of the probable competitive or monopolistic 
effects of a proposed merger, that the Federal bank supervisory agency 
having jurisdiction shall seek the views of each of the other. two 
Federal banking agencies, and it may also request the opinion of the 
Attorney General. The authority to make the final decision to ap- 


prove or deny the proposed merger is vested in the Federal banking 
agency having jurisdiction. 
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4. It is implicit in 8S. 3911 that the views of the appropriate State 
banking authority on the competitive aspects of proposed mergers will 
be obtained and ‘fully considered by the Board of Governors of the 
Federal Reserve System and the Federal Deposit Insurance Corpora- 
tion. 

We think it is important to note that the drafting of S. 3911 was a 
joint efforts of the three Federal bank supervisory agencies and has 
their full support. The Bureau of the Budget has informed us that 
enactment of the proposed legislation would be in accord with the 
program of the President. The Federal Advisory Council, after 
careful consideration, recorded its complete agreement with this bill. 

Senator Roserrson. May I stop you? I understand what it means, 
but explain for the record what the Federal Advisory Council is, 
how it is constituted, and how it functions. 

Mr. Jennrnes. The Federal Advisory Council consists of 12 
bankers selected by each of the 12 Federal Reserve banks located 
throughout the Nation. It is a body that under the statutes meets 
to consider banking problems and to advise the Board of Governors 
of the Federal Reserve System as to policies and procedures. 

Senator Roserrson. These 12 men, representing the 12 regional 
Reserve Bank areas, have unanimously endorsed this ptints : 

Mr. Jennies. Pardon me. I could not hear you, sir. 

Senator Roperrson. These 12 men unanimously endorsed it ? 

Mr. Jenntnes. They have unanimously endorsed it, Mr. Chair- 
man. 

(The following was received for the record :) 

Boarp OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM, 
Washington, June 13, 1956. 
Hon. A. WILLis RoBERTSON, 
Chairman, Subcommittee on Banking, Banking and Currency Committee, 
United States Senate, Washington, D. C. 

Dear Senator Rospertson: During the hearing before your subcommittee this 
morning reference was made to the views of the Federal Advisory Council with 
respect to S. 3911. In order that the Council’s position on the bill may be fully 
stated in the record, there is set forth below the resolution adopted by the Council 
at its meeting on May 20: 

“Whereas the Council believes that the power to deal with all bank mergers and 
consolidations, whether accomplished by purchase of stock, acquisition of assets, 
or otherwise, should be vested solely in the appropriate bank supervisory agency ; 
be it 

“Resolved, That the members of the Federal Advisory Council hereby unani- 
mously endorse the provisions of the bill presented by the Treasury Department 
and that the appropriate congressional committees be so informed.” 

It will be appreciated if this resolution could be made a part of the record of 
the hearing. 

Sincerely yours, 
C. CANBY BALpERSON, Vice Chairman. 

Senator Ronerrson. You may proceed. 

Mr. Jenntnos. The American Bankers Association has gone on rec- 
ord as strongly favoring this bill. All of the individual bankers with 
whom we have discussed the matter have indicated their complete 
agreement with the bill. 

Our principal reasons for considering this legislation to be desirable 
= warranted are as follows: 

The Treasury Department strongly believes that healthy com- 
petition between sound banks is of vital importance and should be 
maintained and encouraged. While existing statutes do not expressly 
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require it, the Comptroller of the Currency has disapproved some 
mergers on the grounds that they might result in lessening of competi- 
tion that would be contrary to the best interests of the communities 
concerned. While the Comptroller’s authority to disapprove bank 
margers on such grounds seems clear, it is believed his authority in 
this respect should be specifically and clearly set forth in the statutes. 

2. In a fairly large number of mergers the continuing or absorbing 
bank is a State-chartered bank and the consent of the Board of Gov- 
ernors of the Federal Reserve System or the Federal Deposit Insurance 
Corporation is not required because a diminution of capital or surplus 
is not involved. One of the 48 State banking authorities must, of 
course, give its approval. It seems necessary to us that if the com- 
petitive aspects are to be considered in all bank merger transactions 
and, if there are to be uniform standards for determining whether an 
undue lessening of competition may result, then it is necessary that 
the Board of Governors of the Federal Reserve System and the Federal 
Deposit Insurance Corporation be given authority to approve all 
mergers where the continuing bank is a State member or a State non- 
member insured bank, respectively. We are not aware of any other 
appropriate way to assure the use of reasonably uniform standards in 
considering the probable effects on competition of bank mergers of 
both the National and State banks of our dual banking system. 

3. During the past 6 years to December 31, 1955, 830 National and 
State-chartered banks were absorbed or merged by or into other.Na- 
tional or State banks. Four hundred and sixty of these cases were ap- 
proved by the Comptroller of the Currency, 370 by various State bank- 
ing authorities. We do not know how many of the latter required the 
approval of the Federal Reserve or the Federal Deposit Insurance 
Corporation because of a diminution of capital or surplus, but we 
would estimate the number at less than 59 percent. The 460 cases ap- 
proved by the Comptroller of the Currency involved banks having 
total resources of $6 billion (only the merged or absorbed banks), and 
the 370 State bank cases involved merged or absorbed banks with total 
resources of $12.5 billion. The 460 approvals of mergers given by the 
Comptroller of the Currency have not in a single instance, in our best 
judgment, resulted in an undue lessening of competition. We doubt 
very much that any of the 370 cases approved by the State banking 
authorities resulted in an undue lessening of competition. Neverthe- 
less, the bank merger trend has quickened during recent years and we 
believe it would be desirable to pass legislation that would insure 
against any future eventualities that might result in an undue lessening 
of banking competition in certain communities or sections. 

Our reasons for placing the authority in the Federal bank super- 
visory agencies to approve or disapprove bank mergers after due con- 
sideration of the banking and competitive factors involved are as 
follows: 

1. Every bank merger proposal under consideration by the Comp- 
troller of the Currency is subjected to all of the following tests: 

(a) Will the resulting institution be capably managed ? 

(b) Will it be soundly capitalized ? 

(c) Will it be in a sound-asset condition ¢ 

(d) Does it involve the absorption by a strong bank of a weak 
bank or of one facing ultimate or imminent failure because of 
important asset or unsolvable management weaknesses ? 
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(e) Is the merger plan fair and equitable to the stockholders 
of each of the banks? 
(f) What will be the effect on the banking convenience and 
needs of the community concerned ? 
(7) Will all legal requirements be observed ? 
(h) May the effect of the proposed merger be unduly to lessen 
competition or to tend unduly to create a monopoly ? 

We strongly believe that the always important and frequently vital 
banking considerations which must be taken into account and weighed 
in every merger proposal should not be placed in jeopardy through 
giving the Department of Justice the ste itutory power to rule against 
or enjoin such transactions solely on the basis there may be a substan- 
tial lessening of banking competition as a result. This would be 
the result if the principles embodied in such bills as H. R. 9424, 

$341. cae S. 3424 were to be enacted. T en bills would amend sec- 
tion 7 of the Clayton Act to make it applicable to bank mergers and 
would make competitive factors conc lusive. 

Under H. R. 9424, S. 3341, and S. 3424, no matter how desirable 
or even urgent a combination of banks might be from a public interest 
or banking standpoint, and even though there might be a reasonable 
probability of the ultimate failure of the bank to be acquired, it could 
not be consummated if the effect may be substantially to lessen compe- 
titicn or to ter’) to create 1» monopoly. Wo believe that this is an 
unseund premise. 

We strongly believe that the important and vital banking con- 
siderations must be weighed in conjunction with purely competitive 
factors if sound decisions are to be made, and that the officials of the 
Federal bank supervisory agencies who are intimately familiar with 
banking in all its phases throughout the United States are the ones 
best equipped to make such decisions. 

2. Banking is a supervised and regulated industry, and our dual 
banking system is one composed of w ell- designed checks and balances 
that have been the outgrowth of long experience. It assures an 
aggressive and progressive climate for banking which redoands to 
the benefit of the public. The Congress has “long recognized the 
regulated and supervised nature of banking, as it has in other regu- 
lated industries, and we are aware of no justifiable reason for placing 
asset acquisitions by banks in the form of consolidations, mergers, and 

purchases within the scope of section 7 of the Clayton Act and within 
the} jurisdiction of the Department of Justice. 

Section 7 of the Clayton Act prohibits corporate mergers where 
there may be a substantial lessening of competition or a tendency to 
create a monopoly. That section and other sections of the C layton 
Act are administered by certain named boards and commissions with 
concurrent enforcement authority in the Department of Justice; but 
the last paragraph of section 7 of the Clayton Act expressly provides 
that that section shall not apply to transactions in certain regulated 
industries which are duly consummated pursuant to authority given 
by the Civil Aeronautics Board, Federal Commuincaitons Commis- 
sion, Federal Power Commission, United States Maritime Commis- 
sion, and the Secretary of Agriculture. We see nothing in the bank 
supervisory field or in the field of banking that should require the 
Congress to treat the regulated banking industry and its duly con- 
stituted supervisors in a very special and less favorable way than is 
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the case in the regulated industries, commissions, and boards just 
named. 


Not only has the Congress previously recognized the regulated 
nature of banking, but it has, through its enactments, recognized that 
completely free and unbridled competition between banks is unde- 
sirable. It has done this by placing limitations pon entrance into 
the banking business, also by placing limitations upon the establish- 
ment of branches by national banks and by State banks that are mem- 
bers of the Federal Reserve System, and by requiring the approval of 
the Comptroller of the Currency, the Board of Governors of the 
Federal Reserve System, or the Federal Deposit Insurance Corpora- 
tion for the establishment of even legally permissible branches by a 
national bank, a State bank member of the Federal Reserve System, 
and a State nonmember insured bank, respectively. It has done this 
also by providing that national banks and State banks that are mem- 
bers of the Federal Reserve System or the Federal Deposit Insurance 
Corporation shall not pay interest on demand deposits, thereby elim- 
inating competition for such deposits based upon the rates of interest 
paid. It has done this in many other ways too numerous to mention 
here. 

We earnestly recommend that this committee give very careful 
consideration to the recommendation that the desired result should 
be achieved by amending the banking statutes in the manner recom- 
mended by the Treasury Department, the Federal Reserve and the 
Federal Deposit Insurance Corporation, rather than by amending the 
Clayton Act. We believe this would be adequately protective to the 
public interest and in the best interests of maintaining a sound and 
competitive banking system. 

(The appendix to Mr. Jennings’ statement follows:) 


APPENDIX TO STATEMENT OF L. A. JENNINGS, First DEPUTY COMPTROLLER OF THE 
CURREN cy 


S. 3911 would achieve the desired goal of safeguarding the preservation of 
competition in banking by an amendment to the banking statutes requiring that 
all asset acquisitions by insured banks in the form of consolidations, mergers, 
or the absorption of banks by purchase of assets and the concurrent assumption 
of deposit liabilities, receive the prior written consent of (1) the Comptroller 
of the Currency, if the continuing or absorbing bank is a national bank, (2) 
the Board of Governors of the Federal Reserve System, if the continuing or 
absorbing bank is a State bank member of the Federal Reserve System, and (3) 
the Federal Deposit Insurance Corporation, if the continuing or absorbing bank 
is a State bank that is not a member of the Federal Reserve System but is 
insured by the Federal Deposit Insurance Corporation. 

The proposed legislation would require that these three Federal supervisory 
agencies carefully consider whether the effect of each such asset acquisition 
may be to lessen competition unduly or to tend unduly to create a monopoly. It 
would require, in the interests of achieving uniform standards, that the Federal 
bank supervisory agency having jurisdiction in a particular case shall seek the 
views of each of the other two supervisory agencies on the competitive and 
monopolistic aspects of such assets acquisitions. It would permit, but would 
not require, the bank supervisory agencies to request the opinion of the Attorney 
General. This will, in our opinion, assure uniform standards and observances 
in the weighing of the various competitive factors by the three bank supervisory 
agencies. 

S. 3911 would amend the banking laws, namely section 18 (c) of the Federal 
Deposit Insurance Corporation Act, rather than section 7 of the Clayton Act. 
This takes cognizance of the fact that banking is a supervised and regulated 
industry and that important banking factors must receive appropriate considera- 
tion and weight in conjunction with the purely cempetitive factors to achieve 
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well-rounded and sound decisions in the best interests of banking and the public. 
This can be done to the best advantage by the three Federal bank supervisory 
agencies whose officials are intimately familiar with banking in all its phases, 
including the competitive factors, throughout the United States. 

Under S. 3911 the opinion of the Attorney General may be sought by the 
appropriate Federal bank supervisory agency. Thus the knowledge of the anti- 
trust division of the Department of Justice would be available to the banking 
agencies. However, we think it is wholly appropriate and necessary that the 
final decisions should be made by the respective bank supervisory agencies. 

The noninsured State banks in the United States would not be covered by this 
legislation unless one were to be‘acquired in a merger or absorption by a national 
bank, or a State bank member of the Federal Reserve System, or a State non- 
member bank insured by the Federal Deposit Insurance Corporation. If two 
noninsured State banks were to merge or consolidate, the provisions of this 
legislation wou'd not be applicable. However, this is a matter of small moment 
as there are only 499 of such banks located in 39 States, and it is inconceivable 
that a merger of any 2, or even several, of such banks could even remotely in- 
fringe on the maintenance of adequate banking competition as the entire group 
has less than 1% percent of the commercial banking resources of the country. 

Under S. 3911 the competitive factors to be considered would be whether the 
effect of a particular merger or other form of asset acquisition might be to 
lessen competition “unduly” or to tend “unduly” to create a monopoly. It is 
the view of the Treasury Department that the use of the word “unduly” is 
desirable because its interpretation is slightly broader than that of the word 
“substantially” which is used in section 7 of the Clayton Act, and use of the 
word “unduly” would give the banking agencies needed flexibility. Under cer- 
tain circumstances, a bank merger may be highly desirable in the entire public 
interest even though it may incidentally result in a substantial but not an undue 
lessening of competition. 

Other legislation now under consideration by the Congress, namely H. R. 
9424, S. 3341, and S. 3424 would attempt to preserve competition in banking by 
amending section 7 of the Clayton Act to make it applicable to bank mergers. 
That method would make competitive factors conclusive. Under any of those 
bills, no matter how desirable or even urgent a combination of banks might 
be from a banking or public interest standpoint, and even though there was a 
reasonable probability of the possible ultimate failure of the bank to be acquired, 
it could not be consummated if the effect may be substantially to lessen com- 
petition or to tend to create a monopoly. We believe that this is an unsound 
premise. 

There are included herein tables showing the mergers, consolidations, and 
purchases of all commercial banks, national and State, in the United States for 
the 6-year period from January 1, 1950, to December 31, 1955, and also the num- 
ber during the year 1955 alone. There is also a table showing by States the 
number of such transactions during the 6-year period. During the years 1950 
to 1955, inclusive there were 830 such transactions involving banks having slight- 
ly more than $1844 billion of resources, 

The Comptroller of the Currency has. disapproved some mergers on the grounds 
that they might result in a substantial lessening of competition even though pres- 
ent law does not prohibit such bank mergers by means of asset acquisitions. 
While the Comptroller’s authority to disapprove mergers on such grounds seems 
clear, it is believed that his authority in this respect should be made statutory. 

Under existing statutes, the Comptroller of the Currency is required to approve 
or deny all consolidations, mergers, and purchases where the continuing or 
acquiring bank is a national bank. The 48 State banking departments occupy 
a similar position where the continuing or acquiring bank is a State-chartered 
institution. However, if the continuing or acquiring State-chartered bank is 
a member of the Federal Reserve System, and a diminution is to occur in the 
combined total of the merging banks’ capital or surplus, the approval of the 
Board of Governors of the Federal Reserve System is also required to the trans- 
action. If the continuing or acquiring State-chartered bank is not a member of 
the Federal Reserve System, but is insured by the Federal Deposit Insurance 
Corporation, and the combined total of the merging banks’ capital or surplus 
will be reduced, the approval of the Federal Deposit Insurance Corporation is 
also required to the transaction. 

It is not believed that enactment of S. 3911 will result in any substantial 
lessening of the authority of the State supervisors within their States. The 
Federal Reserve System in its supervision of State-member banks, and the 
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Federal Deposit Insurance Corporation in its supervision of State-insured banks, 
now work very closely with the State banking departments. It is certain 
that they will continue to do so and that views and recommendations of State 
supervisory authorities will be given full and careful consideration by those 
2 agencies. 

There is included herein a table showing the status of the Nation’s banking 
units and the dual banking system. This data discloses that the Nation’s com- 
mercial banking needs, apart from mutual savings banks, are served by 13,737 
National and State commercial banks that operate 6,738 branches, or a total of 
20.475 banking offices. The 13,737 commercial banks serve the banking needs 
of 165 million people. This means that on an average there is 1 commercial 
bank for each 12,000 of population, and, if branch offices are added, there is 1 
banking office for each 7,700 of population. The population of the United States 
at the time of the 1950 census was 64 percent urban and 36 percent rural. Dur- 
ing the last 5 years the population growth of 11.8 million included a population 
growth of 9.6 million in suburban areas of large cities. This growth has been 
taken care of largely by the establishment of branch banks. Over the 14-year 
period since December 31, 1941, 3,146 new branches were established, and 63 
percent of these new branches (1,980 of them) have come into being during the 
last 5 years. 

On December 31, 1941, there were 14,423 National and State commercial banks. 
Fourteen years later, at the end of 1955, this figure had been reduced by 686 banks 
to the present total of 13,737, but the number of banking offices had increased from 
18,015 to 20,475. At the end of 1941, the 100 largest commercial banks held 55.3 
percent of the deposits held by all commercial banks. At the end of 1955, the 
100 largest commercial banks held 46.8 percent of the total deposits held by all 
commercial banks. Using a different type of comnarison, and restricting the fig- 
ures to those of national banks, at the end of 1940 there were only 90 national 
banks out of 5,150 such banks that had total resources in excess of $50 million 
and these 90 banks held 68 percent of all the resources in the national banking 
system. At the end of 1955 there were 280 national banks out of 4,700 such 
banks with resources in excess of $50 million and these 280 banks held 69 percent 
of all the resources in the national banking system. It is apparent from these 
figures that the group of 100 largest commercial banks hold a smaller percentage 
of the Nation’s banking resources todav than was the case 14 years ago. and that 
there is a greatly increased number of larger banks to compete effecti-ely arainst 
the top group composed of the 100 largest banks. It is also apparent in these 
figures that the effect on competition in banking of the rather large number of 
commer¢ial-bank mergers during the past 6 vears has been misunderstood and 
magnified out of its true proportions. Competition in banking is as keen or keener 
today than at any time in its history. 

Sanking is a supervised and regulated industry, and our drval banking system 
is one composed of well designed checks and balances that have been the out- 
growth of long experience. It assures an aggressive and nrogressive climate for 
banking which redounds to the benefit of the public. The Congress has long 
recognized the regulated and supervised nature of banking. as it has in other 
regulated industries, and we are aware of no justifiable reason for placing asset 
acquisitions by banks in the form of consolidations, mergers, and purchases within 
the scope of section 7 of the Clayton Act and within the jurisdiction of the De- 
partment of Justice. Section 7 of the Clayton Act vrohibits corporate mergers 
where there mav he a substantial lessening of competition or a tendency to create 
a mononoly. That section and other sections of the Clayton Act are administered 
by certain named boards and commissions with concurrent enforcement authority 
in the Denartment of Justice: but the last paragraph of section 7 of the Clavton 
Act ernresslv provides that that section shall not annvly to transactions in certain 
regulated industries which are duly consummated nursnant to antheritv given hy 
the Civil Aeronautics Roard. Federal Communications Commission, Federal Power 
Commission, United States Maritime Commission. and the Secretary of Avricul- 
ture. We see nothing in the bank sunervisorv field or in the field of banking that 
should require the Congress to treat the regulated banking industry and its duly 
constituted supervisors in a very special and less favorahle way than is the case 
in the rerulated industries, commissions, and boards fust named. 

Not onlv has the Congress previously recognized the regulated nature of hank- 
ine. but it has. through its enactments. recornized that comnletelv free and wn- 
hridled competition between banks is undesirable. It has done this hw n'acing 
limitations unon entrance into the banking business: also by placing limitations 
upon the establishment of branches by National banks and by State banks that 
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are members of the Federal Reserve System, and by requiring the approval of the 
Comptroller of the Currency, the Board of Governors of the Federal Reserve Sys- 
tem, or the Federal Deposit Insurance Corporation for the establishment of.even 
legally permissible branches by a National bank, a State bank member of the 
Federal Reserve System, and a State nonmember insured bank, respectively. It 
has done this also by providing that National. banks and State banks that are 
inembers of the Federal Reserve System or the Federal Deposit Insurance Cor- 
poration shall not pay interest on demand deposits, thereby eliminating competi- 
tion for such deposits based upon the rates of interest paid. It has done this 
in many other ways too numerous to mention here. 

Even though the existing statutes do not expressly require it, it is and has been 
the practice of the Comptroller’s Office in passing upon all asset acquisitions by 
National banks in the form of consolidations, mergers and purchases to consider 
their competitive aspects. When approval is requested for any of these trans- 
actions, the proposal is examined in the light of what is regarded as the Comp- 
troller’s primary duty—to exercise the responsibilities placed upon him in such a 
way as to promote a strong and sound national banking system, and one which 
will grow with American business and industry so that it can provide the 
financial services necessary for the continued growth of our economy. Among 
the things which are first considered in connection with such proposals is the 
effect upon the soundness of the national. banking system, the effect upon the 
convenience and needs of the community concerned, the effect upon the particular 
banks involved, whether the resulting institution will be capably managed, soundly 
capitalized, and in a sound asset condition, and whether the plan is fair and 
equitable to the stockholders of each of the banks. If it is decided that the 
proposal may be approved on the basis of these factors, it is then necessary to 
consider the effect which its consummation will have upon competition in the 
area, i. e., Whether the effect thereof in any section of the country may be sub- 
stantially to lessen competition or to tend to create a monopoly. The Treasury 
Department strongly believes that healthy competition between banks is of vital 
importance and should be maintained and encouraged. In determining the 
competitive effects, the more important factors considered include the following : 

1. The number and the capital structure, deposits, and loans of banks operat- 
ing in the city and area served: A comparison of the projected percentage of 
total banking resources in the field of operations to be held by the merged bank 
with those of competing banks provides one factor for consideration in determin- 
ing the possible effect of the merger on banking competition. 

2. The lending activities. of the merging banks: A comparison of the lending 
policies and a comparison of the character and volume of loans to manufacturers, 
commercial enterprises, farmers, brokers, homeowners and consumers, and the 
extent to which the banks have common borrowers provide an insight into the 
extent to which the merger might lessen competition in the loan field. 

3. The deposit structure of the banks involved: The relative volume of demand, 
Savings, and public fund deposits; the character of those deposits such as de 
posits of banks, corporations, small-business enterprises, farmers, and individ- 
uals, the amount of the average deposit; and the number of common depositors, 
aid in disclosing the extent to which the merger might lessen competition in the 
deposit field. 

4. The geographic distribution of any branch offices of the merging banks as 
related to the extent of existing competition between those branches and the 
competition that would be provided by other banks if the merger were to be 
approved. 

5. The extent of the activities of the banks in trust department business: The 
comparative volume of the assets of the trust departments of the merging banks, 
the relative volume of their fiduciary activities in the various fields such as 
pension and profit sharing, agency, court, testamentary, corporate, and other 
fiduciary activities, and the number. of accounts in common, give an insight into 
the extent to which the merger might lessen competition in the trust field. 

6. A comparison of interest rates on loans and deposits and service charges 
of the merging banks, and also a comparison in these respects with competing 
banks which would remain if the merger were to be approved. 

7. The extent to which lending institutions other than banks are a factor of 
importance in supplying the credit needs of the section and as such may be con- 
sidered as providing competition to banks. 

In varying degrees each of the above factors relating to competition has a bear- 
ing on whether a proposed acquisition of assets might substantially lessen com- 
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petition or tend to create a monopoly. If the competitive factors might appea 
to substantially lessen competition, these factors may be balanced against the 
elements of desirability or need that may be present in the banking factors in 
arriving at a final decision. It goes without saying that if the proposed asset 
acquisition fails to meet reasonable banking standards, the Comptroller’s approval 
would be denied on that point alone. 

It also goes without saying that even though a sizable and even substantial 
reduction in Competition were to be involved, the office of the Comptroller of the 
Currency would favor and approve consolidations, mergers, and purchases involv- 
ing the absorption by strong banks of weak banks or those facing imminent or 
ultimate failure because of important asset or unsolvable management weak- 
nesses, lack of an adequate banking field as reflected by their earnings, usually 
located in overbanked cities or areas or in communities too small to support a 
banking institution. 

We strongly believe that the always important and frequently vital banking 
considerations which must be taken into account and weighed in every merger 
proposal should not be placed in jeopardy through giving the Department of 
Justice the statutory power to rule against or enjoin such transactions solely 
on the basis there may be a substantial lessening of banking competition as a 
result. We strongly believe that the important and vital banking considerations 
must be weighed in conjunction with purely competitive factors if sound 
decisions are to be made, and that the officials of the Federal bank supervisory 
agencies who are intimately familiar with banking in all its phases throughout 
the United States are the ones best equipped to make such decisions. 

It has been suggested in some quarters that it would be inconsistent to have 
acquisition of bank stocks subject to section 7 of the Clayton Act, as is now the 
case, and acquisition of bank assets not subject to that section. This sugges- 
tion overlooks the fact that these are separate and distinct problems. Since 
National banks and State banks that are members of the Federal Reserve Sys- 
tem cannot acquire stocks, and other State banks are usually prohibited from 
making such acquisitions or are sharply restricted in this field, the prohibition 
against acquisition of bank stocks contained in section 7 of the Clayton Act is, 
as a practical matter, applicable only to the acquisition of bank stock by bank 
holding companies. Under the Bank Holding Company Act of 1956, recently en- 
acted, al! such acquisitions must have the prior approval of the Board of Gov- 
ernors of the Federal Reserve System which is responsible for enforcing sec- 


- 


tion 7 of the Clayton Act insofar as that section applies to the acquisition of 
bank stocks, 

In closing, we earnestly recommend that the Congress give very careful con- 
sideration to the recommendation that the desired result should be achieved by 
the enactment of S. 3911, which would amend the banking statutes in the man- 
ner recommended by the Treasury Department, the Federal Reserve Board, and 
the Federal Deposit Insurance Corporation, rather than by the enactment of 
legislation amending the Clayton Act. We believe this would be adequately pro- 
tective to the public interest and in the best interests of maintaining a sound and 
competitive banking system 

{Figures in millions] 












































sata ; = 
| Members of both the | Not mernbers of Fed- 
Federal Reserve Sys- | Members of Federal eral Reserve or Fed- 
tem and Federal | Deposit Insurance eral Deposit Insur- 
Deposit Insurance Corporation only ance Corporation 
Type of bank | Corporation } 
| Number Total Number eben Total | Number | Total 
| resources resources resources 
’ pngen | - |— gama | oo 
| | 
National banks... | 4,692} 1 $113,412 | 27 | 1 $130 | 21 | \ $208 
State commercial banks-_--_-_- | 1, 848 3 65, 975 | 6, 690 | $ 29, 628 | 499 | $ 2, 478 
Mutual savings banks_-_-..-.-- | 3 327 | 217 | + 23, 431 | 308 | 57, 816 
Sanath eo ill ES Be aii a 
| innmupt oun 179, 414 | 6,914 | 53, 189 | 808 10, 502 
i } ' 


! Supervised by C euptiiie of the Currency. 
2 Outside continental United States. 

’ Supervised by State banking departments and the Federal Reserve System. 

4 Supervised by State banking departments and the Federal Deposit Insurance Co poration. 
5 Supervised by State banking departments only. 
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Recapitulation 
Number | Branches Total re- 
sources ; 
nn Ne ii io sctsinks wt shirts 2. naliies b diihiind 4, 700 3, 224 $113, 750 { 
State commercial banks.__.. cian late inilee 9, 037 3, 514 98, 081 j 
RTE BED LAIRD RE SD jithi Dn 33, Ba 528 | 330 31, 274 
Head offices.._........... ae a oat 14, 265 7, 068 243, 105 
Branches eee i le eeen ea 7, 068 |--- ‘ wie natmemtetes 
Total banking offices_-......-. E é 5 Hebe ahd 21, 333 Fae tnvenwnsod|ancncsinwe sense 4 





National and State-chartered banks consolidated, merged, or purchased by other 
National and State-chartered banks during the year 1955 














| Number of Total re- ; 

Type | banks sources } 

(millions) : 

= 2 — = —s =r a . = ; ae vada ~| , 4 

National banks consolidated with and into other national banks__.........-- 35 $486 

National banks merged with other national banks_._.......-- Sidi wehbe its 14 | 866 
National banks purchased by other national banks...-..........-..---.----- 25 | 223 
Total_.._- 5 ba Sd oid tbe td adidas UE 568 74 | 1, 575 
State-chartered banks consolidated with and into national banks__...._._._- 222 

State-chartered banks merged with national banks... _- 52 : 


State-chartered banks purchased by national banks 


Total 





Approved by Comptroller of the Currency--__..........-........-..-- 
National banks consolidated or merged with State-chartered banks. 
National banks P irchased by State-chartered banks __-- 

State banks merged, consolidated, or purchased with or by State-chartered | 
banks ih a | 











Approved by State banking departments_-___....._- peseulbpauseeniunees 







Total for absorbed banks... 


Prepared by Office of the ¢ onan r of the Currency. 


National and State-chartered banks consolidated, merged, or purchased by other 
National and State-chartered banks from Jan. 1, 1950, to Dec. 31, 1955 





| Number of | Total re- 
Type | banks sources 
(millions) 







National banks consolidated with and into other national banks_..........--| 85 $1, 285 
National banks merged with other national banks__.................... 29 1, 021 
National banks purchased by other national banks__....................--- 117 1, 186 




















Total we 


State-chartered banks consolidated with and into national banks. __--__- asl 
State-chartered banks merged with national banks_.-._....................-- 13 213 
State-chartered banks purchased by national banks 


Total_- 





Approved by Comptroller of the Currency 






National banks consolidated or merged with State-chartered banks..__._.__- 

National banks purchased by State-chartered banks..............--.-..-- -| 75 822 
State banks merged, consolidated, or purchased with or by other State- | 

chartered banks -_. 7 


Approved by State banking departments 


Total for absorbed banks 


Puigeent by Office of the Comptroller of the Currency. 
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National and State-chartered banks consolidated, merged, or purchased by other 
National and State-chartered banks from Jan. 1, 1950, to Dec. 31, 1955 








Alabama (population 3,075,000): 
Banks over $5,000,000 and under $10,000,000 ____- y 
Banks over $10,000,000 and under $25,000,000 Nels Ad bd doa wlactes 


Total 


Number of banks, 2: 237; 


branches, 41; total resources, $1,827 ,628,000, 


Total 
Number resources 
(thousands) 
2 | $12, 732 
1} 15, 695 
— «OR 497 





Alaska (population, 173,000): 
Banks under $5,000,000 os sew ‘ ; 1 1, 893 


‘ee a 1 | 1, 893 
Number of banks, 18; branches, 14; total resources, $160,801 ,000. 


Arizona (population 1,006,000): 
Banks under $5,000,000 _ _ - ‘ vod ‘ : 2) 5, 943 
Banks over $5,000,000 and under $10, 000,000_. 1 | 7, 152 
Total 3 | 13, 095 
Number of banks, 11; branches, 91; total resources, $825,542,000. 


Arkansas (population 1,806,000): 
Banks under $5,000,000. ..............- sacectiinaeisie aha Se 2 | 1, 769 


Total 2 | 
Number of banks, 233; branches, 24; total resources, $1,134,572,000. | 


1, 769 


California (population 13, 302,000): 


Banks under $5,000,000 inn . stints 32 | 86, 789 
Banks over $5,000,000 and under $10,000,000 __- — nial 30 | 214, 184 
Banks over $10,000,000 and under $25,000,000 17 | 269, 138 
Banks over $25,000,000 and under $50,000,000 | 4 | 145, 288 
Banks over $50,000,000...............-- a 3 | 287, 925 

Total 86 | 1, 003, 324 


Number of banks, 149; branches, me 177; total resources, $20,829,248,000. } 

Connecticut (population 2,275,000): | 
Banks under $5,000,000 - - - pineaposnnaheiitned i j 7 | 21, 131 
Banks over $5,000,000 and under $10,000,000. 7 22 


| 55, 522 











Banks over $10,000,000 and under $25,000,000_- Bu babelbad | 8 | 122, 365 

Banks over $50,000,000 peck dines eeeneates i 3 1 | 130, 328 

wees pial. Tie tee cor cg 23 | 329, 346 
Number of banks, 169; bre anches, 124; total resources, $4, 441, 422,000. | 

Delaware (population 398,000) : ik : ix e eenee |, | 
Banks under $5,000,000_...................---- ssw wiebawa. 4) 9, 347 
Banks over $5,000,000 and under $10,000,000-- a 2 | 12, 222 
Banks over $10,000,000 and under $25,000,000 _ <7 2 | 30, 927 
Banks over $50,000,000__._........-___- iacaaetieil ania int a cel sil 1 | 54, 630 

$$} —____ 
ee ie 8 Soe oT Se as dededciee ansinaig 9 | 107, 15 
Number of banks, 32; branches, 38; ‘total resources, $815,758,000. 
———— aes == 

District of Columbia (population 864,000): | 
I I oss hindi tiie nn dnitecencaite eee. pies Jc | 2 170, 814 

MN a icin cannnnees : Se oe Se 2 170, 814 
Number of banks, 17; branches, 49; total resources, $1,493,178,000. | 
| — eee 

Georgia (population 3,658,000): | 
BI a ic ceniuscsiees anni imamate wen elibbibiinle Ror 2 1, 362 
Banks over $5,000,000 and under $10,000,000. _............-- Rein uccnsalll | 2 11, 876 
Banks over $10,000,000 and under $25,000,000__.............--.-.----...---. a i 17, 101 

ct tla eeaceaacntiellaingtighnenedtpomntogiaremenarnt:cawe .| 5 30, 339 
Number of banks, 395; branches, 52; total resources, $2,556,606,000. 

Idaho (population 617,000): ine! | i 1 
i hotline eigenen sintihnnaaelginaeasineepeaines 5 9, 505 
Banks over $5,000,000 and under $10, 000, SN ccilieocianeipuibidaieaniidoornateonadchiaiaaeee 1 9, 890 
Banks over $25,000,000 and under $50, 000, il ccehennialinhiiidniimnedshsiaatmerniagualle 1 26, 569 

I ir catia ontaginsndistinelh eae, Lilies oh 7 45, 964 


Number of banks, 36; branches, 66; total resources, $577,740,000. } 
| 
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National and State-chartered banks consolidated, merged, or purchused by other 
National and State-chartered banks from Jan. 1, 1950, to Dec. 31, 1955—Con. 


: Total 
Number resources 
(thousands) 
Illinois (population 9,500,000): 

Banks under $5,000,000 1 6, 686 
Banks over $10,000,000 and under $25,000,000 d l 11, 930 
tanks over $50,000,000 A 1 

Total 6 


Number of banks, 919; branches, 0; total resources, $16,820,650,000 


Indiana (population 4,401,000) 









Banks under $5,000,000 ; si 11 22, 659 
Banks over $5,000,000 and under $10,000,000 4} 25, 700 
Banks over $25,000,000 and under $50,000,000 2 84, 909 
Banks over $50,000,000 1 |} 156, 256 
Total 18 289, 524 
Number of banks, 477; branches, 163; total resources, $4,531,033,000. 
Iowa (po nulation 2,728,000): ' i 
Banks under $5,000,000 ‘ { 4, 497 
Banks over $5,000,000 and under $10,000,000 ‘ 1 7, 841 
Total 5 | 12, 338 
Number of banks, 665; branches, 162; total resources, $2,917,112,000. | 
= = | —=—== 
Kansas (population 2,087,000) 
Banks under $5,000,00 os 12 16, 459 
Total ; en 12 | 16, 459 
Number of banks, 601; branches, 0; total resources, $2,195,461,000. 
Kentucky (population 3,043,000): 
Banks under $5,000,000 a .| 13 17, 562 
Banks over $5,000,000 and under $10,000,000 | 
Total i * baad 18 55, 422 
Number of banks, 367; branches, 81; total resources, $2,187,799,000 
= — SSS 
Louisiana (population 2,967,000): 
Banks unde 5,000,000 Pee alt Se : 1 3, 243 
Banks over $25,000,000 and under $50,000,000 A b | 2 74, 475 
Total__-. ‘ 3 77, 718 
Number of banks, 175; branches, 113; total resources, $2,767,877,000. 
z == ==> |§ — = 
Maine (population 917,000) | 
Banks under $5,000,000 ; ue ae 3 | 6, 219 
Banks over $5,000,000 and under $10,000,000__..._._____ ee ee 2 11, 559 
Banks over $10,000,000 and under $25,000,000_..........._...-__.-. | 1 19, 199 
|__| —______ io 
otal “ ag .| 6 | 36, 977 
Number of banks, 91; branches, 95; total resources, $988 636,000. 
Maryland (population 2,709,000) 
Banks under $5,000,000 7 | 9, 480 
Banks over $10,000,000 and under $25,000,000 . ain ueUe 2 28, 915 
Banks over $25,000,000 and under $50,006,000. a s cae .| 2 61, 301 
Banks over $50,000,000 ; : | 2 | 195, 562 
Total . o bused 5 13 295, 258 
Number of banks, 160; branches, 184; total re sources, $2,809,347,000. 





/ 

Massachusetts (population 5,089,000): } | 
Banks under $5,000,000 . ecS0R. SUS. | 

| 








; 4 i 4 5, 349 
Banks over $5,000,000 and under $10,000,000 4 J 2 11, 952 
Banks over $10,000,000 and under $25,000,000 ‘ 3) 45, 767 
Banks over $50,000,000 

Total Schade ‘i 10 | 233, 764 
Nrumber of banks, 366; branches, 397: total resources, $10,572,598,000. 
— —=—= —=—= = 

Michigan (population 7,360,000): i 
Banks under $5,000,000 : 7 : pideddse. Labeie let } 17 | 27, 620 
Banks over $5,000,000 and under $10,000,000 7 , c iz f 3 25, 960 
Banks over $10,000,000 and under $25,000,000............... anidiianliindidl 5 | 75, 344 
Banks over $25,000,000 and under $50,000,000__......... 222222 el | 71, 536 
Banks over $50,000,000 Rida tet Seastst eles niin eineidenedl 2 227, 115 

Total otal "= deca 29 | 427, 575 
Nurnber of banks, 420; branches, 376; total resources, $8,411,164,000. 
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National and State-chartered banks consolidated, merger, or purchased by other 
National and State-chartered banks from Jan. 1, 1950, to Dec. 31, 1955—Con. 


Total 
Number resources 
(thousands) 


Minnesota (population 3,215,000): 


EE SE RS nectan 640068856500 500500555e0005006005eeees6 os ’ 7 11, 765 
Tet aint etSG6 Db uhhOGadnohhesanhebicestaseesgpanant os — 7) 11, 765 
Number of banks, 681; branches, 6; total resources, $4,030, 438,000. 
Mississippi (population 2,132,000): 
SURED GE PIs, << 60h 4nk6s cass csadeeedeccscteucocs smean i 6 , 354 
Banks over $25,000,000 and under | $50, 000, BEB cnnncornniccddsasseesieisidns 1 27, 999 
TF iicitntntmcbinskuptadnsieiadihneheaantsesnndtdes selene. teak < ivi Ss | 7 35, 353 


Number of banks, 197; branches, 96; total resources, $1,098,418,000. | 


Missouri (population 4,180,000): 
Banks under $5, 000,000 aoe 5 | 1, 761 
Banks over $5,000,000 and under $10, 000, ee ieicieuial ‘ 1 9, 268 
Banks over $10,000,000 and under $25,000,000_-___..__- natatrwetctindbinead 1 12, 102 

‘ 3 


Banks over $50,000,000_..........- 





> on pceibenitt thie een 389, 899 
SIL IL, «0: i cig Rchabisicecciihdee teenie datbind at tioil , peated 10 | 404, 030 
Number of banks, 603; branc! ‘hes, 1; total resources, $5 871,882,000. 

Montana (population 646,000): 1. 

a weet dibsenmaiones pane i Care! ‘ 1 | 1, 615 
PR Makinhs He lbuatnakvreracceduttinintectnn~anaselhl dibls ola faved dee 1| 1,615 
Number of banks, 113; branches, 0; ‘total resources, , $747, 238,000. 

Nebraska (population 1,398,000): ic 5. 
8 i iil a I RE EE, Tin A 4) 8, 129 
oe CN Siac SO RS ER abil kh ee ks 1 | 75, 082 

a ob hae ebemeaekde 5 |} 83, 211 
Number of banks, 420; branc hes, 1; total resources, $1,639,809,000. | 

Nevada (population 234,000): } e 
Banks under $5,000,000. .................--.... Risa solu btcel 2} 9, 253 
Banks over $5,000,000 and under $10, 000, a I 8, 233 

I i ad 3 | 17, 486 
Number of banks, 6; branches, 27; total resources $313, 370,000. 

New Hampshire (population 565,000): . 

rao elciallaeine r 1 | 1, 548 
Total_. esau 1 | 1, 548 
Number of banks, ‘110; branches, 3; total resources, $844, 964, 000. | 

New Jersey (population 5,505,000): | Ty 
Banks under $5,000,000........_.-...- omno oni L. + 5} 17, 085 
Banks over $5, 000, 000 and under $10,000, oe... aes Pa 19 | 131, 730 
Banks over $10,000,000 and under $25,000,000_ aon GGA we ll | 144, 625 
Banks over $25,000,000 and under $50,000,000__ . __ .- a — 5 | 189, 007 
Banks over $50,000,000___............ > : 1} 52, 736 

Total_. 41 | 535, 183 
Number of banks, 320; “branches, 271; total re sources, $7, 436,268, 000. 

New Mexico (population 804,000) : rear ie aa 

Banks under $5,009,000_........... nga si ee 7 ntl 1 518 
Total. aia ietieha init seiasahentntieh deiiesh tt i RT 1 | 18 
Number of bs anks, 51; branches, 25; total resources $558,824,000. | 

New York (population 16,368,000): | | a 
Banks under $5,000,000... ...................-- ella ii ‘ 44 | 106, 769 
Banks over $5,000,000 and under $10,000,000- ead oa aol 40 | 294, 227 
Banks over $10,000,000 and under $25,000,000... .......__.__- 29 | 469, 366 
Banks over $25,000,000 and under $50,000,000. . ee sity | il 335, 074 
Banks over $50,000,000..............- ‘ 13 | 8, 793, 131 

I a Nt aa | 137 9, 998, 567 
Number of banks, 638; branches, 1, 151; total resources $61 ,642,613,000. | 

North Carolina (population 4,345,000): | } a 
NINN en Sidi cencb scene -bedddeicckicidce cicddbsinde see 7} 15, 384 
Banks over $10,000,000 and under $25, 000 ,000- Nel ie | 3 37, 318 

I a kits, «th KRG eM aR co de biadds a dA) ch deketen abn ape gbuernse 10 )2, 702 


Number of banks, : 20; bre anches, 324; total resources, $2,688,065,000. 
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National and State-chartered banks consolidated, merger, or purchased by other 
National and State-chartered banks from Jan. 1, 1950, to Dec. 31, 1955—Con. 














} | 

| Total 

| Number} resources 

| (thousands) 
icietihaneieatmiicit tnd ali = ain = a ca 
North Dakota (population 649,000): 

Banks under $5,000,000... .......-.------------ nitiestianettmeed eam 3 | 2, 798 
— — — _ 
| 

Total_. eas 3 2, 798 
Number of banks, 154; br: anches, 24; ‘total resources, , $670, 985,000. 
Ohio (population 9,122,000): 
Banks under $5,000,000__- 7 i 27 49, 851 
Banks over $5,000,000 and under $10,000,000 38, 306 


6 

Banks over $10,000,000 and under $25,090,000-_- sdiebanicaies 8 122, 001 
Banks over $25,000,000 and under $50,000,000__............---- sian 3 107, 130 
Banks over $50,000,000 : 3 168, 635 





Total : 47 


ida 485, 923 
Number of banks, 626; branches, 377; total resources, $11,020,885,000. 















TE inins cnn actdnsitbhacnenbtninanaianeenwaeeeihaaaimbaal 6, 432 


Oklahoma (population 2,189,000): | 
8 | 





Total_. nate 8 


6, 432 
Number of banks, 385; branches, 0; total resources $2,429,380, 000. 















Oregon (population 1,697,000): 
Banks under $5,000,000 . : sniiaslaiebialienisiiieapasiin ts ise 16 41, 936 
Banks over $5,000,000 and under $10,000,000 = a Siemats | 10 69, 418 
Banks over $10,000,000 and under $25,000,000... aicaallh - asl 3 39, 639 
Banks over $25,000,000 and under $50,000,000__.._.._- Mes * -_ | l 36, 071 
Banks over $50,000,000__..___._- ion si mae cait ; 66, 112 








Total 5 aaliaiadiied cateieaal q 253, 176 
Number of banks, 50; branches, 144; total resources, "$2,020, 797, 000. 













Pennsylvania (population 11,315,000): | 
Demis wit Seeeeeee... ...... dovcdssses bata bls. 86 238, 127 
Banks over $5,000,000 and under "$10,000,000 ; se } 289, 477 
Banks over $10,000,000 and under $25,000,000. ___ ieee Suibedien cout 23 339, 267 
Banks over $25,000,000 and under $50,000,000 cine eos | 6 194, 100 
US Gaia lh ccm conncccutencosnskonsl Batik. salad eS 4 1, 204, 105 


a 164 2, 265, 076 





Total_. ‘ i a a ane ae 
Number of banks, 825; branches, 496; total fés@urces, $15,611,613,000. 











Puerto Rico (population 2,269,000): 
Banks under $5 000,000 sin 












RE Se a a eS ee, ee 
Number of banks, 10; branches, 61; total resources, $430,203, 000. 









Rhode Island (population 852,000): 


Banks over $5,000,000 and under $10,000,000___........-.--..------ 2 13, 606 
Banks over $10,000,000 and under $25,000,000...............-.--___. 3 39, 510 
Banks over $25,000,000 and under $50,000,000._.......___- 1 7, 214 


Banks over $50,000,000 










a Re ee eee oe 
Number of banks, 18; branches, 84; total resources $1, 345, 115,000. 


South Carolina (povulation 2,310,000): 
I a j 6 11, 26 
Banks over $10,000,000 and under $25. 000, 000 13, < 


Total__. dil aes aii andiiaiiainih ie 
Number of banks, 149; branches, 81; total resources, $926,886,000. 









South Dakota (population 684,000): 
Banks under $5,000,000 






Pa Fin asesteastattirviedeinch eitieemhistateneniietneaasaeen inition es 1, 840 
Number of banks, 171; branches, 53; total resources, $638,014,000. 


Tennessee (ponnilation 3,466,000) : 
re a ID cc edisieesinntncniceenirsa tiie a tentiitineninge ties initial ett randall 4 6, 544 


5 ee «1s dei na~udiee ae 4 6, 544 
Number of banks, 299; branches, 132; total resources, $2 866, 136,000. 
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National and State-chartered banks consgelidated, merger, or purchased by other 
National and State-charitered banks from Jan. 1, 1950, to Dec. 81, 1955—Con. 


e 























| Total 
Number resources 
| (thousands) 
Texas (population 8,670,000): 
Banks under $5, 000, 000 ; a tl alae 6 9, 729 
Banks over $5,000,000 and under $10, 000,000 _ Soles ceee< ies he 1 | 7, 681 
Banks over $25,000,000 and under $50,000, 000__ Epbaliieetiatials 1 | 48, 539 
Banks over $50,000,000__- nate eee ied ° biden Bho 2 176, 721 
gh th a eka ating © bn oust din raaeegrnn tins yon 10 | 242, 670 
Number of banks, 931; branches, 0; total resources, $10, 809,762, 000. | 
Utel: Gopeiition stelsteg) (a: eric ieedio oa el oP ane Porat aj iSebhee 
Banks under $5,000,000 _ _._- | 3 | 8, 959 
Banks over $5,000,000 and under $10, eee ia Lawbtomes 4) 32, 144 
w ~~ =| — 
in ch Ne others ad teh ote eoeh eee eR nausea ahem an eidert maaan 7 | 41, 103 
Number of banks, 51; branches, 40; total resourses, $881,209, 000 
Vermont (population 382,000): e egy 
Banks under $5,000,000 hives dence agi lghittciteanien i 5 | 9, 166 
Banks over $5,000,000 and unde: r $10, 000, OO gg ee oT hela 3 21, 016 
Total__- i ate 8 | 30, 182 
Number of b: anks, 69; branche as, 25; total resources, $464,436,000. 
SSS = a 
Virginia (population 3,621,000): 
Banks auGer Sh00es0e....<-- ss et i il | 4 6, 844 
Banks over $5,000,000 and under inte cncinesincindtieen ares 1 9, 769 
Banks over $25,000,000 and under $50,000,000_...........-..-.. 0... iddekut 1 29, 272 
Tn nen ene 6 | 45, 885 
Wiss of banks, 316; branches, 160; total resources, $2,904,158,000. | | 
Washington (population 2,602,000): | 2 Tne 
De SU oh tidal ceied hs Deed beth ane etbepihaucck ee cth mugged centingda 24 | 58, 201 
Banks over $5,000,000 and under $10,000,000__.............--- | 8 50, 261 
Banks over $10,000,000 and under $25,000,000_..___ | 1} 13, 244 
Banks over $25,000,000 and under $50,000,000__...............------ eee | 1 30, 225 
See te ten oupierwcnmte! neal 34 151, 931 
Number of banks, 107; branches, 205; total resources, $2, 942,763,000. 
West Virginia (population 2,026,000): Sa an teens 
Sy ED ode on lbh ode de cde sd bdckucncsdtebscsuoees bai 2) 1, 243 
ee ee ee ee et Se ; Lo 2 1, 243 
Number of banks, 181; branches, 0; total resources, $1,215,263,000, | 
Wisconsin (popnlation 3,750,000): ~ BUS 
ES TR Pee ESS EG ES OS ee eee 2 863 
i 245. .2is- a I A EE ee i cl iin wind dered 2 863 
Number of banks, 557; branches, 150; total resources, $4,019,146,000. 
Wyoming (population 314,000): | ) a a onae 
Nee ee en ee eet FA he udmbecdbodeocantnns és 1 1, 467 
Ni a Ni i i odes ie ke. 1 | 1, 467 
Number of banks, 53; branches, 0; total resources, $359, 182,000. | | 
Graben! Sei) aoa i eh ee Ly ee? 830 18, 607, 392 








Prepared by Office of the Comptroller of the Currency. 


Senator Roserrson.. Does that complete your statement ? 

Mr. Jenninos. That completes my statement, Mr. Chairman. 

Senator Roperrson. What is the position of the National Associa- 
tion of State Bank Supervisors ? 

Mr. Jenninos. Their position as expressed before the O’Mahoney 
subcommittee of the Senate Judiciary Committee is to the effect that 
they do not think such legislation is necessary. 

I think I should point out, Mr. Chairman, that at the present time 
the State banking authorities have to approve all mergers, consolida- 
tions, purchases, and sales. Qnly if there is a diminution in the eapi- 
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tal or surplus in a consolidation or a merger does the Federal Reserve 
or the Federal Deposit Insurance Corporation have to give its ap- 
proval or disapproval. 

I believe that the State superintendents feel that this proposed bill 
would take away some of their powers, and they do not like that, and 
I can understand this attitude. But I think the issues are broader 
than that. 

Senator Roper: :»N. What would be their functions under this bill, 
if any? 

Mr. Jennings. They, of course, would still have to approve or 
disapprove any merger, consolidation, or purchase and sale where the 
continuing bank was to be a State-chartered institution. So they 
would still have the right of approval or disapproval. 

The main thing that would happen is that they might wish to 
approve a particular consolidation, but if this bill were enacted into 
law either the Federal Reserve or the FDIC could say, “No, we don’t 
believe this should be approved.” 

Senator Roperrson. Well, suppose we do nothing and the Judiciary 
Committee brings out an antimerger bill that places jurisdiction under 
the Federal Reserve Board and the Justice Department. What would 
be the position of the State supervisors about that ? 

Mr. Jenninos. I think their position would be worse, Mr. Chair- 
man. It would be exactly this: They would have to obtain the 
approval in the first instance of the Board of Governors of the Federa!] 
Reserve System, and concurrent authority is vested in the Department 
of Justice. So I think their position would be worse than under this 
bill. 

Under this bill they would continue to work with the Board of 
Governors of the Federal Reserve System and the Federal Deposit 
Insurance Corporation, agencies that they are used to working with. 
They examine banks together. The FDIC and the Federal Reserve 
have to approve branches or disapprove branches in connection with 
member banks or nonmember insured banks. So they are fully fa- 
miliar with the workings of both of those organizations. 

Senator Rosertrson. Either bill would limit their present powers, 
but as between the two you think they would prefer this bill to the 
Celler bill? 

Mr. Jenninos. The State superintendents, I am afraid, sir, do not 
favor this bill. 

Senator Rogerrson. I say they do not want any legislation but if we 
are to have legislation you think they would prefer this over the other 
bill? 

Mr. Jennines. Well, I am not. too sure of that, Mr. Chairman. I 
believe that in their testimony they indicated that they might prefer 
the Celler bill and to deal with the Department of Justice. Tam sorry 
to have to say this but I believe it is correct. 

Senator Rorertson. But I understood you to to say that if they took 
that position they would be wrong. 

Mr. Jenntnos. I certainly think they are wrong, sir. 

Senator Roserrson. Well, is S. 3911 in line with the theory of our 
dual banking system ? 

Mr. Jennrnes. I consider it to be completely in line with the theory 
of our dual banking system, sir. After all, as I pointed out a moment 
ago, the State superintendents continue to have the right to disapprove 
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any merger or consolidation. They have to approve every case going 
statewide that is to go through. It does not change the situation mate- 
rially as it now exists in connection with branches of State banks which 
liave to be approved either by the Federal Reserve or the FDIC, with 
the one exception of that small group of noninsured, nonmember State 
banks. There the authority of the State superintendents is supreme. 
But that small group of banks numbers about 499. It has less than 114 
percent of the banking resources of the country. It is unimportant. 

Senator Roserrson. Do you think the bill provides adequate safe- 
guards to protect the interests of those small independent banks that I 
assume that the State banking supervisors are representing ? 

Mr: Jennines. Oh, I think it provides adequate safeguards, Mr. 
Chairman. 

Senator Roperrson. Are many bank mergers consummated by the 
acquisition of bank stocks ¢ 

Mr. Jenninas. None, sir. 

Senator Rogerrson. None? Well, then, does this bill repeal the pro- 
vision of section 7 of the Clayton Act dealing with bank mergers by 
stock acquisitions ? 

Mr. Jennines. No, it would not repeal that, sir. Section 7 of the 
Clayton Act does cover:stock acquisitions by banks, but, as a practical 
matter, the national banks of the country are prokihited from buying 
stocks. The vast majority of the State banking departments have 
statutes that prohibit State banks from acquiring stocks. So that there 
are no such transactions other than those involved in holding com- 
panies. Holding companies expand through stock acquisitions, but 
the recent enactment of the Holding Company Act of 1956 gives the 
Federal Reserve Board full jurisdiction in connection with the ex- 
pansion of holding companies. 

Senator Ropertson. Well, bank holding companies do acquire stock. 
It is through the exchange of stock that they usually acquire a bank, is 
it not? 

Mr, Jennines. Through the exchange of stock, but technically and 
legally that is not a stock acquisition. It is an asset acquisition. 

Senator Roserrson. We now have an act relating to bank holding 
companies, 

Mr. Jennrnos. Yes, sir. 

Senator Roserrson. So there is no necessity then to repeal this sec- 
tion 7 of the Clayton Act dealing with bank mergers? 

Mr. Jenntnos. I see no necessity of repealing it. I honestly think 
that it becomes a nullity in section 7 in view of the Holding Company 
Act of 1956. It would be very nice to have it repealed, but as a prac- 
tical matter I do not think it would accomplish very much, if anything. 

Senator Roperrson. Does it really make any difference? You say 
that it does not affect bank mergers. They do not proceed that way. 
We regulate bank holding companies now by another act. So really 
there is nothing to which it may properly be applied. 

Mr. Jenntnos. I agree with that, sir. 

Senator Roserrson. So we just leave it alone. 

Mr. Jenninos. I would vote for that, sir. 

Senator Ropertson. Any questions by members of the committee? 

Senator Dovenas, Mr. Jennings, on page 4 of your testimony you 
state that in the6 years preceding this year the Comptroller of the 
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Currency approved the merger of 460 national banks. Is that 
correct ? 

Mr. Jenntnes. Mergers into 460 national banks. 

Senator Doveras. Yes. How many cases were disapproved by the 
Comptroller of the Currency during these 6 years? 

Mr. Jennies. The exact figure is not in my mind, but I would 
say that about 12 to 14 were disapproved on the basis of competitive 
grounds. There may have been some ee es by virtue of the 
banking factors involved. But the figure that I have in my mind, 
sir, pertains to those that we have disapproved because we thought 
an undue lessening of competition would result. 

Senator Doveras. Would you supply for the record, to be printed 
at this point in the examination, a statement giving the number dis- 
approved, not necessarily identifying the individual banks but the 
number disapproved, in each of the years during these six? 

Mr. Jennies. I will do that, sir. And may I ask, do you simply 
wish those we have disapproved on the basis that competition would 
be lessened or for all causes? 

Senator Doveras. I think all causes. 

Mr. Jennrnos. All causes? 

Senator Doveias. Without identifying the bank, indicate in each 
case whether it was because of competition or because of some other 
factor. 

Mr. Jennrnos. I should point out also, sir, that some of our dis- 
approvals are informal disapprovals. A bank group will come to 
us, discuss the matter, and we will persuade them they should abandon 
the idea. I will include the informal disapprovals as well as the 
formal. 

(The information requested follows :) 


COMPTROLLER OF THE CURRENCY, 
Washington, June 19, 1956. 
Hon. A. WILLIS ROBERTSON, 
Chairman of the Banking Subcommittee of the Senate Banking and Currency 
Committee, Senate Office Building, Washington, D. C. 

DEAR SENATOR ROBERTSON: Senator Paul H. Douglas requested at the hearing 
on 8. 3911 held on June 12, 1956, before the Banking Subcommittee of the Senate 
Committee on Banking and Currency that information be furnished as to the 
number of formal or informal disapprovals rendered by the Office of the Comp- 
troller of the Currency of proposed consolidation, merger and purchase and 
assumption cases from January 1, 1950, to December 31, 1955. Senator Douglas 
specified that the banks need not be identified but he did request that the number 
of formal disapprovals be segregated from those of an informal character. The 
data requested are as follows: 


Number of Number of Number of | Number of 
formal informal formal 


disapprovals | disapprovals disapprovals | disapprovals 


9 
13 


weorco 


Sincerely yours, 


L. A. JENNINGS, 
Acting Comptroller of the Currency. 
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Senator Dovcetas. But the record as of this moment, shows 460 
cases of mergers approved and 12 to 14 disapproved, subject to later 
correction. That is 97 percent of the cases approved. 

Mr. Jennines. Yes. 

Senator Dovetas. Then, in other words, the Office of the Comp- 
troller of the Currency is not taking a dim view of this recent move- 
ment of bank mergers? 

Mr. Jennincs. We have felt that there were adequate and good 
reasons in every case, Senator, for our approval. 

Senator Dovucras. You have not felt that this merger movement 
in banking has had bad social consequences ? 

Mr. JENNINGS. We believe to this point that it has not. 

Senator Dovctas. That I think squares with the published state- 
ments of the Comptroller and yourself which I have read. I happen 
to disagree, but I think what you say is consistent. 

May I ask this question: When did these various governmental 
agencies begin to consider the drafting of S. 3911? 

Mr. Jenninos. Well, it was within the past 6 months, sir. 

Senator Doveras. Has it been since February ? 

Mr. JeNntNGs. I believe that is correct. I believe it has been since 
February. 

Senator Doveras. Does this have any relationship to the fact that 
the Celler bill was passed by the House of Representatives on the 6th 
of February ? 

Mr. JENNINGS. Well, it would have this tie-in only: That the 
House did pass the Celler bill. 

Senator Doueias. So the Government agencies got together and 
proposed another bill which, instead of prohibiting mergers which 
violate competitive principles and give the enforcement to the Depart- 
ment of Justice, allows approval or disapproval to be exercised by the 
three agencies mentioned in S. 3911? Isthat right? 

Mr. JENNINGS. But may I say this, Senator Douglas: We testified 
against the Celler bill. 

Senator Dovctas. I understand. In other words, this is a move to 
head off the Celler bill? Is that not right? 

Mr. JenNninos. And when our objections to the Celler bill were not 
recognized, we felt we. simply had to present our own bill to permit 
the Banking and Currency Committees to view this matter in the light 
that we presented it. 

Senator Dova.as. In other words, this is a move to head off the 
Celler bill ? 

Mr. Jennines. It is a move, in our opinion, to guard against bank 
mergers and consolidations which might unduly lessen competition. 

Senator Doveras. Well 

Mr. Jenninos. And I would not 
. aren Dovatas. I would say that was the purpose of the Celler 

ill. 

Mr. Jennies. If in the course of that it heads off the Celler bill, 
that is very fine with us, but our basic idea 

Senator Dovertas. Why werén’t you interested in this last year? 
Why is it only since the passage of the Celler bill you have been gal- 
vanized into action? 











79319—56——_-3 








30 REGULATION OF BANK MERGERS 


Mr. Jennines. We thought we were galvanized into action when 
—eperenes very strongly against the principles embodied in the Celler 

ill. 

Senator Doverias. But you did not provide a substitute until after 
the Celler bill went through the House and there seemed to be a strong 
possibility of the enactment of it into law. 

Mr. Jenntnos. Well, I still say that we followed what might be 
termed a normal procedure. We testified very strongly against the 
Celler bill. We pointed out the course that we thought the Congress 
should pursue, and we hoped that Mr. Celler’s committee would adopt 
our ideas. When that committee did not adopt our ideas, then we felt 
it was completely essential that we step into the picture and present 
our ideas to the Banking and Currency Committees of both Houses. 

Senator Doveias. But why did you not present your arguments to 
the Judiciary Committee in the Senate which is now considering the 
Celler bill instead of bringing up an alternative bill and getting us 
into a jurisdictional dispute? 

Mr. Jennrnos. We presented our arguments to the Judiciary Com- 
mittee on several occasions. 

Senator Doveras. Of the Senate? 

Mr. JenntnGs. Yes, sir. 

Senator Dovetas. I see. Well, why did you not trust the Judiciary 
Committee of the Senate to handle this matter instead of drafting a 
bill to get before the Banking and Currency Committee? 

Mr. Jennings. Because 

Senator Dovetas. Did you think you could find more favorable 
treatment before Banking and Currency than you could find before 
Judiciary? Is this an attempt to find sanctuary as in medieval times? 

Mr. Jenntnos. No, I do not look upon it that way. We regarded 
this so strongly as being a banking matter, and that banking considera- 
tions have to be considered along with the competitive aspects, and 
we felt that the Banking and Currency Committees might have a 
deeper understanding of the issues. 

Senator Dovexas. That is all, Mr. Chairman. 

Senator Rorerrson. I do not know too much about the history of 
this, but Mr. Celler started this movement with his bill to regulate 
bank mergers before the House Banking and Currency Committee. 
The Banking and Currency Committee would not report out his bill. 
So then he put his bill in before his own committee, and, quite nat- 
urally, he got it out. 

The chairman of this subcommittee supports the position of the 
chairman of the full committee that the control of bank mergers should 
be considered and handled by the Banking and Currency Committee. 
Our assumption is that if this committee should. report out a bill 
that has the endorsement of all the Federal agencies dealing with 

banks and the overwhelming majority of the banks, as represented by 
the advisory council, and the American Bankers Association, which we 
understand will testify later in favor of this bill, the Senate Judiciary 
Committee may see fit to take out of their bill the provisions relating 
to bank mergers and let that be handled in a separate bill. Of course, 
if they do not do that, they face a very sharp difference of opinion on 
the floor of the Senate. If that action stops the other provisions of 
the bill, it will just be evidence of the fact that those who are sponsoring 
the other provisions of the bill would rather kill the whole bill than 
give up their plan for controlling banks. 











li il ea 



































































A Sn A ~ i 


anh att me Amant sat aN Si meh tae 








REGULATION OF BANK MERGERS 31 


Any further questions ? 
Senator Bus. Yes, Mr. Chairman, I woud just like to say that I 
think that the action of the Treasury Department and the others inter- 
ested in this bill is very commendable indeed, and that I think this 
business does belong in the Banking and Currency Committee. I see 
absolutely no reason for anyone to be worried about the fact that this 
bill was proposed in order to get this issue before the Banking and 
Currency Committee where it properly belongs. 

It would be a shame for the Banking and Currency Committee to 
be frozen out of a matter that so vitally affects the banking system 
of this country as mergers. 

I commend the gentleman very highly for his excellent presentation 
of the case in favor of this bill. 

Mr. Jenntnos. Thank you, sir. 

Senator Ropertson. We thank you. 

Senator Dovucias. May I ask two more questions? 

Senator Ropertson. Yes, sir. 

Senator Doveras. First, may I ask are your views agreed to by the 
Department of Justice ? 

Mr. Jenninos. They are, sir. This bill went to the Department— 
to the Bureau of the Budget. Pardon me; I am mixed up. Did you 
ask me whether this bill was in accord with the program of the 
President or the Department of Justice? 

Senator Dovetas. The Department of Justice. 

_ Mr. Jennines. The Department of Justice does not agree with us, 
sir. 

Senator Doveias. Mr. Chairman, I think it would be very desirable 
to get Attorney General Brownell in and have him state the reasons 
for this objection. 

Mr. Jennrnos. I can outline some of the reasons. 

Senator Doveras. I would like to hear it from Mr. Brownell. 

Senator Rozertson. We will ask him to appear. 

Senator Dovatas. There is another question. As I understand you, 
one of the differences between the Celler bill and your bill—I prefer 
to call it your bill rather than the Fulbright-Capehart bill—is that 
the Celler bill provides that there shall be no merger which substan- 
tially lessens competition, but your bill says it must unduly lessen 
competition. As I understand it, your position is that you can have 
a substantial lessening of competition but that need not be an undue 
lessening of competition. 

Mr. Jenninos. That is correct, sir. 

Senator Dovetas. Now, what is the distinction which you draw 
between “substantial” and “undue” ? 

Mr. Jennrnos. There are many—— 

Senator Dovenas. This merger of Chase Bank in New York was a 
substantial lessening of competition. @Vas that an undue lessening of 
competition ¢ 3 i 

Mr. Jenninos. Well, I do not agree with the premise that the 
merger of the Chase-Manhattan Bank represented a substantial 
lessening of competition in the New York City banking area. How- 
ever, that case was not acted upon by the Comptroller of the Currency. 

Senator Doveras. It was acted upon by the State banking author- 
ity because the bank with which they merged was a State bank. Is 
that not true? 
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Mr. Jenninos. That is correct, sir. But we feel that the use of 
the word “substantial” could be harmful in the administration of 
the bill or the law if the bill were to be enacted into Jaw because there 
are many precedents over the years as to what “substantially” means. 

Senator Doveras. You think it is all right to lessen competition 
substantially then ? 

Mr. Jenntnos. In certain banking cases I certainly do, sir. The 
elimination of a weak bank through its absorption by a strong bank, 
even though there might be a substantial but not an undue lessening 
of competition in that community, I think would be completely 
warranted. 

Senator Doveas. In other words, you would propose a softer de- 
gree of regulation than that provided in the Celler bill? 

Mr. Jennrnes. We think that is necessary, sir. We think it is 
necessary to do that. 

Senator Dove as. Thank you, Mr. Chairman. 

Senator Rosertson. In other words, in objecting to the word “sub- 
stantial,” you agree with Voltaire who said that the adjective is the 
enemy of the noun? 

Mr. Jenninos. I agree completely, sir. 

Senator Roserrson. When you substitute “unduly,” is that an ad- 
jective or an adverb? 

Senator Doveias. That is an emasculatory adjective I would say. 

Mr. JenntNGs. We think the use of the word “unduly” will permit 
us to act on mergers and consolidations in the entire public interest. 

Senator Roperrson. Either one falls quite largely in the realm of 
discretion, does it not ? 

Mr. Jenntnos. Yes, it does. 

Senator Rozertson. Any further questions? 

Senator Busn. As I understand it, this so-called Celler bill, does 
place all this jurisdiction you are discussing in the Department of 
Justice ? 

Mr. Jennies. It places the jurisdiction in the hands of the Board 
of Governors of the Federal Reserve System with concurrent juris- 
diction in the Department of Justice, so that final decision could rest 
with the Department of Justice. We do not think it belongs there. 

Senator Busu. But the Federal Reserve would have to make their 
decision first 

Mr. Jennrnos. Presumably they would, sir. 

Senator Bus. And if they made a favorable decision, it could still 
be reversed by the Department ? 

: Mr. Jenninos. It could still be reversed by the Department of 
Justice. 

Senator Busu. If they made an unfavorable decision, would the 
Department of Justice have a chance to reverse such decision ? 

Mr. Jenninos. I do not believe so, sir. 

Senator Busn. In other wo;ids, if the Federal Reserve killed it, 
that would end it? 

Mr. Jenninos. If the Federal Reserve approved it—yes, that is 
correct. 

Senator Busn. If the Federal Reserve approved it, the Justice De- 
partment could veto it, but if the Federal Reserve denied it in the 
first instance that would end it? 
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Mr. Jennincs. It would not go to the Department of Justice in 
my opinion. 

Senator Busu. In other words, the Federal Reserve has got to 
approve at some point if it is going to be favorably considered ‘ 

Mr. Jenntnos. That is right. 

Senator Rosertson. Is there any provision for appeal to the court 
from the ruling either under this bill we have before us or the Celler 
bill? Or isthe decision final ? 

Mr. Jenninos. In connection with our bill we believe that our 
ruling would be final and that the only appeal that could be made 
to the courts would be in the instance of arbitrary or capricious action. 

Senator Ronerrson. Is that spelled out in the bill or is that just 
under the general provisions of the procedural act ? 

Mr. Jennines. That is simply under the general procedures—the 
general provisions I should say. 

Senator Roserrson. How about the Celler bill? Does it spell out 
any appeal, or is the Justice Department final there ? 

Mr. Jenntnes. Under the provisions of the Clayton Act I believe 
appeals to the court are always possible. 

Senator Ronerrson. And they are amending the Clayton Act? 

Mr. Jenninos. Yes. 

Senator Ronertson. That is all. 

Mr. Jennines. Thank you, sir. 

Senator Rorertson. The next witness is Mr. C. Canby Balderston, 
Vice Chairman of the Federal Reserve System. 

Governor, we are glad to have you before us. I understand you 
are accompanied by your counsel, Mr. Vest, and your assistant counsel, 
Mr. Hackley. 


STATEMENT OF C. CANBY BALDERSTON, VICE CHAIRMAN; ACCOM- 
PANIED BY GEORGE B. VEST, GENERAL COUNSEL, AND HOWARD 
H. HACKLEY, ASSISTANT GENERAL COUNSEL, FEDERAL RESERVE 
SYSTEM 


Mr. Bauperston. May I introduce Mr. George B. Vest, General 
Counsel, at my right, and Mr. Howard Hackley, Assistant General 
Counsel, at my left. 

Senator Roperrson. You may proceed. 

Senator Dovcias. May I say as a boy I read one of the greatest 
orations I think that has ever been delivered, by a Senator Vest of 
Missouri, on his dog. I would like to inquire whether the learned 
counsel of the Federal Reserve System is a relative of Senator Vest. 
‘ g Vest. The closest I can claim, Senator, is several generations 

ack, 

Senator Dove.as. Well, you come from good stock, and if you have 
his ability of speech I think you will be a very able pleader. 

Mr. Vest. Thank you, sir. 

Senator Ropertson. All right, gentlemen. 

Mr. Batprrston. The Board believes that S. 3911 represents a con- 
structive and desirable approach to the problems presented by bank 
mergers. In fact, I understand that this bill is a close relative of a 
bill proposed by the Federal Reserve Board to Congressman Celler 
in 1952, a bill not introduced by him at that time but introduced by 
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him perhaps 2 years later. I should like, therefore, to direct my com- 
ments to the Board’s reasons for favoring this bill. 

Various legislative proposals have been designed recently to pro- 
vide greater control over bank mergers in order to prevent undue 
lessening of competition. Certain pending bills seek to accomplish 
this objective through amendments to the Clayton Antitrust Act. 
However, the bill S. 3911, which is presently before this committee 
is different. It seeks to accomplish this objective through an amend- 
ment to an existing banking law relating to bank mergers. The law 
in question is the Federal Deposit Insurance Act. 

Under its section 18 (c), a bank merger or consolidation must have 
the prior written consent of the appropriate Federal bank super- 
visory agencies, but only if the capital stock or surplus of the re- 
sulting bank will be Jess than the aggregate capital stock or aggre- 
gate surplus of the merging or consolidating institutions. These 
agencies are the Comptroller of the Currency, the Board of Governors 
of the Federal Reserve System, and the Federal Deposit Insurance 
Corporation, depending upon whether the resulting bank will be a 
national bank or a State member bank of the Federal Reserve System 
or a nonmember insured bank, respectively. Because of the limited 
scope of this statute, many mergers involving State banks do not 
currently have to be approved in advance by any Federal agency. 

In contrast, S. 3911 would require the prior consent of the ap- 

ropriate Federal bank supervisory authority in the case of every 
bank merger or consolidation in which the resulting bank will be a 
national bank, a State member bank, or a nonmember insured bank. 
This would be true whether or not the proposed consolidation would 
result in a diminution of capital funds. Consequently, the only banks 
not included would be those which are neither Federal Reserve mem- 
bers nor covered by the FDIC. 

In each case, the bill would require the appropriate supervisory 
agency to consider, not only the financial condition of the bank, the 
adequacy of its capital, the character of its management, and the needs 
of the community, but also specifically whether the proposed merger 
might tend unduly to lessen competition or create a monopoly. The 
appropriate agency would be required by the bill to seek the views 
of the other two Federal banking agencies as to the impact of the 
merger upon competition or monopoly. Moreover, in each case, the 
appropriate agency would be authorized to request, on this point, the 
opinion of the Attorney General. 

The Board believes that it would be desirable, as contemplated by 
the pending bill, to require advance approval for every bank merger 
and consolidation, irrespective of diminution of capital. Such ap- 
proval would be given by the Comptroller of the Currency where the 
resulting institution would be a national bank, by the Board where 
it would be a State member bank, and by the FDIC where it would 
be a nonmember insured bank. The authority for such approvals 
would be provided by an extension of section 18 (c) of the Federal 
Deposit Insurance Act. 

n contrast, other bills on this subject now pending in Congress, 
such as H. R. 9424, contain provisions amending the Clayton Act. In 
addition to bringing bank mergers under the provisions of section 7 
of that act, they would hive the effect of requiring advance notice, 
as distinct from approval, :o be given t« the Board of Governors and 
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the Attorney General at least 90 days prior to any contemplated bank 
merger or consolidation. Advance notice, however, would not, in the 
Board’s opinion, be as desirable or as effective as advance approval. 

Advance approval would not only provide the requisite protection 
of the public interest but afford banks contemplating a merger assur- 
ance that it would not be inconsistent with the law. There are obvious 
difficulties in attempting to unscramble the assets and liabilities of 
constituent banks after a merger has occurred. This is particularly 
true after considerable time has elapsed. Such difficulties might de- 
velop under the advance-notice provisions of the other bills to which 
I have referred ; they would not exist under S. 3911 since the proposed 
merger would have to be passed upon in advance. 

The present provisions of section 18 (c) of the Federal Deposit In- 
surance Act do not specifically require the Federal banking agencies, 
when passing upon mergers and consolidations now subject to approval 
under that section, to consider any particular factors. The bill S. 
3911, however, would require each of these agencies to consider, in 
each case before it, the factors enumerated in section 6 of the Federal 
Deposit Insurance Act. These include the financial history and con- 
dition of the bank, the adequacy of its capital structure, its future earn- 
ings prospects, the general character of its management and the con- 
venience and needs of the community. In addition, the bill would 
expressly require the appropriate banking agency to consider whether 
the effect of the proposed merger would be to tend unduly to lessen 
competition or create a monopoly. 

As a matter of practice, the Federal bank supervisory agencies now 
give consideration to such matters in passing upon various types of 
banking transactions within their respective jurisdictions. They 
weigh the competi‘ive aspects of the transaction involved, as well as 
the condition of the bank, the competency of its management, the needs 
of the community, and similar banking factors. For example, the 
Board, in acting upon applications for the approval of branches and 
of voting permits required to be obtained by holding company affiliates, 
considers not only the foregoing banking factors but the possible effect 
of the transaction upon bank competition. Under {he recently enacted 
Bank Holding Company Act, the Board is specifically required to 
consider whether the acquisition of an additional bank by a bank hold- 
ing company would be consistent with adequate and sound banking, 
the public interest, and the preservation of competition. At the same 
time, the act requires the Board to consider the financial history and 
condition of the bank holding company and the banks involved, their 
prospects and the character of their management, and the needs of the 
community concerned. 

In keeping with these provisions of present law, S. 3911 would 
enable the Federal bank supervisory agencies, in passing upon bank 
mergers, to base their decisions upon all aspects of the public interest 
including not only the usual banking considerations but the effect of 
the merger upon competition. 

Banking, more than any other types of business, directly affects 
credit conditions and the basic economy of the country. If a non- 
banking business becomes insolvent, its stockholders and creditors 
suffer. If a bank fails, however, the effect is felt not only by its 
stockholders and creditors but also by its depositors, and by businesses 
and individuals in the community that must have banking facilities in 
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order to carry on their activities. For these reasons, banks are gov- 
erned by special statutes and are carefully regulated, examined, and 
supervised by the banking authorities. 

While the effect of any lessening of competition in the banking 
field must, of course, be considered, it is also essential in the public 
interest that, in the case of bank mergers, the soundness of the par- 
ticular banks involved or the adequacy of banking facilities in a 
particular community be considered. In cases where lessening of 
competition is not outweighed by other factors, the public interest 
requires that the transaction not be approved or carried out. Each 
case, of course, must be considered in the light of its own particular 
facts, with public interest the basic criterion. 

For these reasons, the Board believes that in the field of banking 
the test should be whether or not a merger would result in an undue 
lessening of competition that outweighs the banking factors. This 
concept is in contrast to that of substantial lessening of competition 
that would be made the test under other pending bills, such as H. R. 
9424, 

S. 3911 would require the appropriate Federal bank supervisory 
agency, in each proposed bank merger, to seek the views of each of 
the other two banking agencies with respect to its competitive effects. 
This requirement would tend to promote a substantially uniform ap- 
proach by the three agencies to problems of competition. 

The additional provision of the bill authorizing the appropriate 
banking agency to request the views of the Attorney General regard- 
ing the competitive or monopolistic aspects of any transaction would 
likewise further the objective of uniformity of standards. 

It should be noted that other bills such as H. R. 9424 now pending 
before the Congress would make the Board of Governors responsible 
for passing upon all bank mergers as to violations of the Clayton 
Act. Under the present provisions of the Clayton Act, the Board 
has authority to enforce its provisions where applicable to banks. 
That authority, however, is limited by reason of the stateute’s present 
applicability only to acquisitions of bank stocks, and its practical 
significance has recently been reduced by the Bank Holding Company 
Act which requires the Board’s prior approval for acquisitions of 
bank stock by bank holding companies. 

Under the pending bills to amend the Clayton Act, the Board’s 
responsibilities would be extended to all types of bank mergers 
whether carried out under Federal or State statutes. This would 
mean that, if those bills were enacted, the Board would be called upon 
to consider the competitive or monopolistic aspects of every bank 
merger, even though it had previously been approved by one of the 
other Federal bank supervisory agencies or by the appropriate State 
authority. 

The principal functions of the Federal Reserve System lie in the 
field of monetary and credit policy and bank supervision. The prose- 
cuting and adjudicatory functions involved in the enforcement of 
the antitrust laws are only indirectly related to the Board’s principal 
responsibilities. They are of a character quite different from the 
functions normally exercised by the Board in passing upon particular 
transactions in the bank supervisory field. In short, enforcement of 
the antitrust laws and the function of bank supervision represent 
different spheres of governmental operation. 














REGULATION OF BANK MERGERS 37 


For these reasons, the Board believes that enforcement of the 
Clayton Act in the case of bank ‘mergers is a function which should 
not be vested in the Board. It would be preferable, as contemplated 
by S. 3911, if bank mergers were required to have the advance ap- 
proval of the appropriate Federal bank supervisory agency, with 
authority in that agency to request the views of the Attorney General 
as to the competitive effects of the proposed merger. This would 
enable a Federal banking agency, whenever it was in doubt, to ascer- 
tain the attitude of the Department of Justice regarding the competi- 
tive or monopolistic aspects of the transaction before determining 
whether to grant its consent. 

For the reasons that have been set forth, the Board favors the 
enactment of S. 3911. 

Senator Buss. Mr. Chairman, may I ask a question ? 

Senator Rorertson. Yes, sir. 

Senator Busu. Is there any reason under existing law why the De- 
partment of Justice couldn’t bring suit if it felt that the Clayton Act 
was being violated by any bank merger or combination ? 

Mr. Bauperston. I believe there is no difficulty in theory, Senator 
Bush, under the Sherman Act but in practice the Department of 
Justice might encounter some. I make that observation 

Senator BusH. Does the law exclude banks from the jurisdiction 
of the Department of Justice? 

Mr. Bautprerston. No, not under the Sherman Act, nor under the 
Clayton Act as to the acquisition of bank stocks. 

Senator Bus. So that what I want to find out is this, and I am 
asking for information: There is nothing presently prohibiting the 
Department of Justice from bringing an action erie the Clayton 
Act against a combination of banks if it felt that the act was being 
violated by that combination? Is that right? 

Senator Doveias. Mr. Chairman, the point is that the Clayton 
Act merely forbids acquisition of stock, and, as the Assistant Comp- 
troller of the Currency has testified, the modern way is not by the 
acquisition of stock but by the acquisition of assets. The Celler bill 
is an attempt to plug the Clayton Act at that very point by making 
the acquisition of assets which would substantially lessen competi- 
tion illegal. I mean it is designed to correct that loophole in the 
Clayton Act. 

Senator Rozertson. Well, they claim it is a loophole. That is the 
only peg on which they can claim the jurisdiction under section 7 
of the Clayton Act. It has been testified by the previous witness 
that that section 7 no longer applies to any mergers effecting banks. 
It only did apply to stock acquisition by banks holding companies, 
and we have got the bank holding companies now under a separate and 
more workable law. Certainly the Federal Reserve Board is not 
unmindful of the prosecution under the Clayton Act that Mr. McCabe 
started against eaupaannet that went up to the circuit court of 
appeals. “He was assisted by the Justice Department in that prose- 
cution. 

Mr. Baxoerston. I believe, sir, that the Justice Department might 
have brought that action, and possibly considered bringing that action, 
but did not do so. The Federal Reserve did bring it, and, as you 
remark, the case was lost. 
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Senator Roperrson. It was not because the Justice Department did 
not have jurisdiction, The Justice Department took the position they 
could not win, and the circuit court of appeals finally decided that 
the Justice Department was right in the first instance. The Board did 
not win, 

Now, this bill requires the three Federal agencies concerned to con- 
sult each other. If they get a tough case like another Chase-Man- 
hattan merger, they have the privilege of consulting with the Attor- 
ney General. Would this be all the participation that would be nec- 
essary on his part ? 

Mr. Baxperston. I believe that the public interest would be pro- 
tected by that provision. 

Senator Ropertron. Then, of course, we do not want to overload the 
Justice Department. The Justice Department has got to supervise 
the merger of white and colored schools in the South, and that is 
going to keep them right busy for a few years. 

Senator Doveias. We need to provide the Justice Department with 
additional funds to enforce the law of the United States. I hope the 
Senator from Virginia will join us in that. 

Senator Rosertrson. I am for economy as the Senator from [linois 
used to be. 

We thank you. 

Senator Doueias. Well, now, just a minute. May I ask some ques- 
tions? 

Senator Ropertson. Excuse me. 

Senator Dovetas. May I ask some questions? 

Senator Ropertson. Oh, yes. 

Senator Dovueias. Do I understand that the apportionment of the 
regulatory or the approving functions in this case between the three 
governmental agencies is parallel to the allocation of bank-examin- 
ing functions between these three agencies, namely, that the FDIC, as 


I understand it, the Comptroller of the Currency examines national 
banks? Is that correct ? 


Mr, Bauperston. Correct. 

Senator Doveias. The Federal Reserve examines State banks which 
are members of the Federal Reserve System ? 

Mr. Baupersron. Correct. 

Senator Doveias. The FDIC examines State banks which are not 
members of the Federal Reserve System but are members of the 
FDIC? 

Mr. Bauperston. Correct. 

Senator Ropertson. They can examine all of them or any of them. 

Senator Dovue.as. Yes; but I mean by gentlemen’s agreement that 
is the allocation of responsibility. Is that correct? 

Mr. Bavperston. Yes. 

Senator Doveias. You divide the responsibility for approval in 
the same way inthisbill? Isthat correct ? 

Mr. Batpoerston. That is correct. That takes advantage of the in- 
timate knowledge gleaned from the examination procedure. 

Senator Dovetas. How many banks does the Federal Reserve ex- 
amine ? 


Mr. Bauperston. About 1,800 State member banks, Mr. Vest ad- 
vises me. 
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Senator Doveras. 1,800 banks? So you would pass on mergers in 
the field of 1,800 banks ? 

Mr. Bauperston. State member banks. 

Senator Doveias. State member banks. On page 7 of your memo- 
randum I think you correctly state: 

The principal functions of the Federal Reserve System lie in the field of mone- 
tary and credit policy and bank supervision. The prosecuting and adjudicatory 
functions involved in the enforcement of the antitrust laws are only indirectly 
related to the Board’s principal responsibilities. They are of a character quite 
different from the functions normally exercised by the Board in passing upon 
particular transactions in the bank supervisory field. In short, enforcement of 
the antitrust laws and the function of bank supervision represent different 
spheres of governmental operation. 

I think that is a very excellent sentence. But now you are proposing 
to give yourself responsibilities on the merger of 1,800 banks. Are 
you not taking on yourself responsibility which will mean that you 
can do less of a good job in the field of monetary and credit policy? 
Would it not be well if you were self-denying in this matter and turned 
over the enforcement of the antitrust laws to the Attorney General 
whose business it is, so that you can attend to your knitting instead of 
reaching out for more power ? 

Mr. Batprrston. Senator Douglas, we distinguish between advance 
approval, which we think is desirable in the public interest, and the 
prosecution of antitrust cases such as the Transamerica one. 

Senator Dovetas. Oh, I would not ask you to prosecute the cases. 
But to give advance approval will require a great deal of study, so 
that members of your Board, instead of deciding what they will do in 
open market operations, will be deciding whether bank A and bank B 
will merge, and your attention will be so taken up with these problems 
of mergers that you will not be able to concentrate on the main job 
which we give to you, which is the regulation of the money supply 
under the control of Congress. 

Mr. Batprerstron. Sir, where there is a diminution of capital or 
surplus we now have the problems that you suggest in connection with 
mergers and also when State member banks wish to establish branches, 
This perhaps would be some extension of that responsibility. But in 
our view the public interest will be served only if there is balance and 
proportion maintained between the competitive aspects on the one 
side and the banking factors on the other. 

Senator Dove tas. Yes, but now you have got to decide what is an 
undue or substantial lessening of competition. This is going to be a 
very heavy task for you, and you will not be able to call up the man- 
ager of the Federal Reserve System in New York quite as fully. 
You will not be able to supervise him as fully. Do you not think you 
could well confine yourself to the regulation of money supply instead 
of taking on all these added functions? 

Mr. Batprrston. Our instructions to the 12 Federal Reserve banks 
already call for attention to this matter. 

Senator Deveras. But now you have to give advance approval. 

Mr. Barverston. Whenever they are investigating the establish- 
ment of a branch, they are already instructed by the Board to look 
into the matters that are set forth here. And so this would be nothing 
new to our 12 banks. 

Senator Dovetas. It adds additional jobs though, which are not 
connected with the regulation of the money supply. 
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Mr. Batperston. Yes, that is so. 
Senator Doveias. You see, it was considerations such as these which 
led me—or one of the reasons—to offer an amendment to the Bank 
Holding Act which, instead of giving you discretionary power in in- 
terstate bank mergers, provided for an outright prohibition of bank 
mergers if they operated across State lines. I was anxious to enable 
you to concentrate on what I think is your main task. 

I was deeply disappointed in that connection that you opposed 
that amendment, but I was gratified that the Senate and the Congress 
approved it so that we have done our best to free you from these as- 
sumptions of authority which in my judgment interfere with your 
main job. 

Mr: Batprerston. Of course, our concern in the matter, which we 
have expressed on other occasions, is that we be relieved of the prose- 
cuting and adjudicatory functions which are implicit in the Clayton 
Act. These supervisory functions that would be involved in advance 
approval we think are quite pertinent to the preservation of sound 
banking. 

Senator Dovetas. But what you are proposing is not to supplement 
the enforcement of the antitrust laws; it is to supplant the enforce- 
ment of the antitrust laws by administrative discretion. It is all right 
to substantially lessen competition provided you do not unduly re- 
strict competition, and you are to interpret “unduly.” What meaning 
do you attach to “unduly?” Would you say it would be undue re- 
striction of competition of there were 6 banks in New York City— 
that is, if 6 banks had control of 90 percent of bank deposits? 

Mr. Batperston. Senator Douglas, that is one of the most fascinat- 
ing question before our governmental authorities. I note that in New 
York City there are many banking offices per square mile. And that 
is helpful to the public because of its convenience. Now, there are 
other parts of the country 

Senator Doveras. Those are branches, Mr. Balderston. 

Mr. Bauperston. Branches, yes. Now, there are other parts of the 
country where there are many square miles per banking office, so you 
have the contrast between the thickly populated areas such as New 
York City and the sparsely populated western areas. And a proper 
consideration of the question you have raised—namely, what does 
“unduly” mean—would involve a study of how to give businessmen 
and individuals sufficient freedom of choice among banking institu- 
tions so they can get accommodation where they desire without the 
overbanking may lead to competitive practices that are unsound, with 
resultant weaknesses and perhaps loss to depositors. It is a fascinat- 
ing problem. 

Senator Doveias. You supposedly regulate that through bank ex- 
aminations, do you not? 

Mr. Bauprerston. Well, perhaps—— 

Senator Doucias. That is what bank examinations are for, is it 
not? To eliminate these unsound practices? 

Mr. Bauperston. The bank examination helps to provide the data, 
the factual information, on which judgments can be sale but I think 
it is more important to avoid having more banks than a county can——— 

Senator Dovetas. No, I am speaking of New York City. Would 
you say it was undue lessening of competition if 6 banks—I don’t say 
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branches, but 6 banks—held 90 percent of the deposits in that city? 
Would you say that would be undue? 

Mr. Bauperston. That I could not answer, any more than I could 
answer how many automobile companies I would like to see in the 
automobile industry or how many newspapers I would like to see in a 
given State or community. 

Senator Doveras. But you are not worried by the fact there are 
virtually only 3 automobile companies in the automobile industry now, 
with 1 company doing 55 percent of the business? You are not wor- 
ried about that? 

Mr. Batprrsron. Yes, that concerns me. 

Senator Doueias. Would you be worried if one bank held 55 percent 
of the deposits in a major metropolitan city? I am not speaking of a 
small city, but I mean a major metropolitan city. 

Mr. Bavperston. I hesitate to be quite as precise as you have indi- 
cated by the use of the 55 percent, but I would be concerned if 1 bank 
had more than half. I am not sure that should be prevented, but I 
would be concerned with that proportion. 

Senator Doverias. Would you be concerned if 6 banks had 90 per- 
cent ? 

Mr. Bauperston. I would be less so. 

Senator Doveras. Would you be concerned if 6 banks had 60 per- 
cent ? 

Mr. Batperston. No. 

Senator Dovenas. If they had 70 percent? 

Mr. Bautperston. That is a road, Senator Douglas, that I think I 
should not follow with you. 

Senator Doveras. I do not want to badger you, but you gave an 
opinion if 6 banks had 60 percent. You would not be worried at 60 
percent. Would you be worried at 70 percent in a major metropolitan 
center—New York, Philadelphia, Chicago, Los Angeles, Detroit? 

Mr. Baxrperston. I think if I may liken it to a spectrum. A com- 
munity with 20 banks might in some cases be better off with 10 

Senator Dovetas. I am not talking about Walla Walla, Oshkosh, 
or Eau Claire, or Kankakee. I am talking about New York, Phila- 
delphia, Detroit, Los Angeles—major metropolitan cities. 

Mr. Barperston. If there were 6 banks, 6 commercial banks, all 
strong, all large enough to accommodate the largest customers in the 
community, I would feel that the community was well served. But 
the problem is more complex than can be answered on the basis of 
simple figures. We have asked that a study be made in one of the 
western communities to determine the criteria by which to judge too 
litttle competition and too much, It is a very complex 

Senator Doveras. You see, I am trying to start this study now with 
psychological probing of the man who conducts the study. 

fr. BALDERSTON. We started it some months ago. 

Senator Doveras. Would you be worried if 5 banks had 70 percent 
of the business in a locality? In a major metropolitan community— 
make it that. 

Mr. Barverston. Well, sir, in the city of London there are I think 
about a dozen clearing banks, of which five would be major banks. 

Senator Doveras. But they dominate all of England, do they not? 

Mr. Batnersron. I think the clearing banks in London have 85 per- 
cent of the deposits of England excluding Scotland. 
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Senator Doucias. Would you be worried if we were to develop the 
same system in this country ¢ 

Mr. Batperston. If there were only five banks for the country as a 
whole I would be very much concerned. 

Senator Doveias. Would you be worried if there were only five 
banks in the city of New York ? 

Mr. Bauperston. That is a question I hesitate to give a categorical 
answer to. 

Senator Dovetas. In other words, the word “yes” does not spring 
spontaneously to your lips. That is, you do not immediately say that 
you would be worried if five banks were to be all the banks in New 
York City, if New York were to duplicate London. 

Mr. Barperston. I would be worried if there were only two. I 
would be more content if there were 10. Now there seems to me to be 
a range, a spectrum, where local conditions would affect the answer. 
In a large city 10 banks might give better service than 20, but I want 
to see that 10-—— 

Senator Dovertas. Would you have worried about Detroit in 1930 
when they had virtually three banks in the entire city? Would that 
have worried you ? 

Mr. Bauperston. Yes. 

Senator Douenas. Virtually only three banks in the State of Michi- 
gan through the holding-company system. 

Mr. Bavperston. Yes, that would concern me. But five, you notice, 
happens to be the same number as the number of automobile companies 
who compete with each other in an industry where the competition is 
very severe. 

Senator Doveuas. I think there is a very real question as to whether 
concentration of production has not gone too far in the automobile 
industry. We find a lot of very conservative people expressing con- 
cern about that, too. 

Mr. Bauperston. The reason your figure of five gave me pause 
is because I feel that in Great Britain the economy would be stronger, 
there would be more adventuresome use of capital, more ideas, and 
more drive if there were less concentration of British banking in the 
city of London. 

Senator Dovaxas. I quite agree. I think one of the great tragedies 
in the 19th century in England was the way that local and provincial 
bankers were gobbled up one by one by the Big Five. It is to prevent 
that very thing from happening in the United States that some of 
us are concerned about the bank holding bill. I am very glad we 
amended it. That is why some of us are concerned about undue 
spreading of branches, even though branches possibly within a com- 
munity may be desirable. That is why some of us want to tighten 
this merger business, too, because it would be quite possible for regu- 
latory authorities which were not deeply concerned about this matter 
to let the process of merger go on and on and permit these mergers 
to occur, and we would wake up and find we were once again in the 
hands of a very tight banking oligarchy such as your fellow townsman, 
Nicholas Biddle, tried to perpetrate on the country a century and a 


— ago and which some of us regard as hostile to the spirit of 
merica. 


These are the reasons why some of us are very much concerned 
about this matter. May I say we are somewhat concerned by the fact 
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in the regulatory agencies or the agencies which seem to want regu- 
lation in this matter we do not find that same concern that we feel. 

Mr. Batprrston. Speaking for the Board as only 1 of the 3 agen- 
cies, the Board has been so concerned about it that it initiated some 4 
years ago the suggestion to Congressman Celler that legislation along 
the lines of this bill was indicated, and because it feels that a careful 
answer to the questions you are posing requires intimate study on 
the scene, it has initiated some months ago a study in a western com- 
munity where 

Senator Doveras. It was the dictum of Justice Holmes that every 
year, if not every way, we have to wager our salvation upon some 
prophecy based upon imperfect knowledge. 

Senator Rosrertson. Governor, with respect to the issues raised 
about unduly burdening the Federal Reserve Board, under the Ful- 
bright bill the Comptroller of the Currency would be primarily re- 
sponsible for the investigation of national banks? 

Mr. Batprrston. Yes. 

Senator Roserrson. The FDIC for the insured nonmember State 
banks, and the Federal Reserve for the member State banks. Would 
it require as much work to investigate for a worthwhile report to 
the Justice Department as it would require to make the investigation 
and then decide the issue ? 

Mr. Bauperston. I should think, sir, there would be little change 
as to the quantity of work involved in the consideration of each case. 

Senator Rogertson. I did not hear you. 

Mr. Batperston. I should think there would be little difference 
in the amount of work involved. 

Senator Rorertson. Little difference? 

Mr. Batperston. That is right. 

Senator Ronertrson. Well, there is a heap of difference in the num- 
ber of banks involved. 

Mr. Batperston. Oh, excuse me. 

Senator Rosertson. Under the Celler bill you have to report on 
all of them. That is 14,265. That is eight times the 1,700 that would 
be under your immediate jurisdiction in the Fulbright bill. So if 
there is little difference in the work involved per bank investigation, 
the Celler bill would put eight times as much work on you as the 
Fulbright bill? 

Mr. Batorrston. I was referring, of course, to the time per unit— 
that is, per case. 

Senator Doveras. Just a minute. I have H. R. 5948 in my hand. 
What is the clause in the bill which requires the approval report by 
the Federal Reserve Board to the Department of Justice ? 

Mr. Vest. H. R. 5948 I believe is the first Celler bill, Senator. 

Senator Doveras. That is the one which passed the House of Revre- 
sentatives. 

Mr. Vesr. There are two of them. There is a later one. 

Senator Dove.as. I am speaking of the one which passed the House, 

Mr. Vest. They both passed the House, but this is an amendment 
to the Clayton Act. 

Senator Doveias. What is the number of that? 

Mr. Vest. H. R. 9424 is the other bill. And that bill, Senator, so 
far as the part we are discussing at the moment is concerned, is identi- 
cal with this bill) The Federal Reserve comes into it because the bill 
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involves an amendment to the Clayton Act. And under one of the 
later sections of the Clayton Act the jurisdiction to enforce that act 
is put in a number of different agencies. The Federal Reserve Board 
is given the jurisdiction to enforce the Clayton Act where it is appli- 
cable to banks or trust companies. 

Senator Doueras. As I understand H. R. 9424 just from superficial 
examination of it, it is primarily directed to corporate mergers, and 
it would seem to me it would be a relatively simple task to change 
the wording of H. R. 9424 so you would have a different procedure 
for banks than for nonbanking corporations. 

Mr. Vest. Well, H. R. 9424, like H. R. 5948, has a provision which 
says that any bank merger which involves a substantial lessening of 
competition is prohibited. That isin the first paragraph at the top of 
page 2. 

Senator Dovenas. I am not at the moment interested in a jurisdic- 
tional dispute between the Banking and Currency Committee and the 
Judiciary Committee, but in the first Celler bill there is no reporting 
required, the one which you have before you. There is no reporting 
required in that bill, is there ? 

Mr. Vest. No advance notice; no, sir. This bill does one thing 
only; it brings bank mergers under the provisions of section 7 of the 
Clayton Act. 

Senator Doug.ias. Yes, that is right. 

Mr. Vesr. That automatically brings in the jurisdiction of the Fed- 
eral Reserve. 

Senator Doveias. When advance notice comes in, then you will be 
involved for all banks ? 

Mr. Vest. Under H. R. 9424 or H. R. 5948, in view of the provision 
of the Clayton Act already in existing law, which gives the Board ju- 
risdiction to enforce that act where applicable to banks, the Board 
would have jurisdiction with respect to all bank mergers. In any 
case in which the Board felt that there had been a substantial lessening 
of competition even though the merger might have been approved by 
the Comptroller of the Currency or a State banking authority or by 
the FDIC, the Board would have responsibility to look at the matter 
very carefully. If the Board felt that there was a substantial lessen- 
ing of competition it would be required, as a matter of duty, to bring 
an administrative proceeding to determine whether there had been 
or was in effect a violation of the law. And if it found in the affirma- 
tive, it would then issue an order of divestment—to require an un- 
scrambling of the situation. 

Senator Rosertrson. They would have to look at each one of them ? 

Mr. Vest. They would have to look at each one of them. 

Senator Rozertson. That.is the point I tried to make. 

Senator Dove.as. I think it is a very, very good point. 

Senator Ronerrson. Well, we thank you. 

Senator Douetas. You could have a different administrative pro- 
cedure for banks than for nonbanking corporations. I assume for 
most of the nonbanking corporations the agency to which advance 
notice would have to be given would be the Federal Trade Commis- 
sion. You could have a different procedure. 

Mr. Vest. You could have it, and that is what this S. 3911 nnder- 
takes todo. It carves the banks out and puts a different procedure in 
which requires the administrative agencies—that is, the banking agen- 
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cies—to consider each case very carefully before it takes place. Not 
“before or after” but “before.” And to pass on it at that time. 

Senator Dove.as. I think that advance notice is a good feature, and 
I can see the administrative difficulties which would be created if one 
agency were to have all the advance notices given to it when it would 
not have all the examining functions. I can see that. But yeur bill, 
however, takes away from the Department of Justice the possibility of 
really putting teeth into the Clayton Act so far as the acquisition of 
bank assets is concerned. 

Mr. Vesr. I do not think it takes anything away from the Depart- 
ment of Justice, Senator. Bank mergers are not now subject to the 
Clayton Act. 

Senator Doveras. They are not due to a loophole in the law. The 
law is—I will not say being evaded, although I think perhaps that 
is what we should term it. It is certainly being avoided by the device 
of acquiring assets rather than stock. 

The framers of the Clayton Act certainly thought they were closing 
the door, and then there appeared this loophole which we have been 
trying for many years to close. 

Mr. Vest. That loophole is there, Senator, but it was created delib- 
erately by the Congress in the amendment in 1950. Now, just what 
the reasons were I am not sure, but I do know that the question of 
applying the 1950 amendment of the Clayton Act to bank mergers 
was considered at that time and it was rejected. 

Senator Doveras. We are having difficulty enough getting it 
through for nonbanking corporations. 

Senator Rogerrson. If there are no further questions, we will pro- 
ceed to the next witness. I will ask him to come forward on behalf 
of the FDIC and present his statement for the record and try to 
summarize it. 


STATEMENT OF H. EARL COOK, CHAIRMAN; ACCOMPANIED BY 
ROYAL L. COBURN, GENERAL COUNSEL, AND NEIL G. GREEN- 
SIDES, ADMINISTRATIVE ASSISTANT TO THE CHAIRMAN, FED- 
ERAL DEPOSIT INSURANCE CORPORATION 


Mr. Coox. May I proceed? 

Senator Rosertson, You may proceed. 

Mr. Coox. Gentlemen, this is Mr. Royal L. Coburn, General Coun- 
sel, and this is Mr. Neil G. Greensides, administrative assistant to the 
chairman. 

Mr. Chairman and members of the committee, your committee has 
under consideration today S. 3911, now generally referred to as the 
Fulbright amendment, which provides for an amendment to the Fed- 
eral Deposit Insurance Act.to give the three Federal bank supervisory 
agencies authority to screen adequately all merger, consolidation, and 
asset acquisition transactions of insured banks. At the outset, I want 
to give my unqualified approval and endorsement to the proposal. 
Prior to its introduction the amendment had received the endorsement 
of the Board of Directors of the Federal Deposit Insurance Corpora- 
tion, the Board of Governors of the Federal Reserve System, and 
the Comptroller of the Currency. We have been advised by the 
Bureau of the Budget that the amendment is in accord with the 
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program of the President, as outlined in his economic report to the 
2d session of the 84th Congress. In addition thereto, the proposal 
has the unqualified approval of the administrative committee and 
executive council and the Federal legislative committee of the Amer- 
ican Bankers Association and of the Federal Advisory Council of 
the Federal Reserve System. 

Congress and the administration are aware of the fact that there 
have been many proposals presented on the subject matter of screening 
merger transactions. Hearings have been held by the Subcommittee 
on Antitrust and Monopoly of the Senate Committee on the Judiciary 
on three proposals under this general subject heading. Those pro- 
posals contemplate an amendment of the Clayton Act and would cen- 
ter the responsibility for screening transactions in the banking field 
in agencies and departments that are not familiar with the day-to-day 
transactions of insured banks, and hence are not in a position to do 
as careful and adequate a job of determining the issues of whether 
a proposed transaction is conducive to the welfare of banking and in 
the public interest. Further, the terminology of the Clayton Act is 
inept and inapplicable in many instances to banking transactions if 
public interest and public welfare be determined to be the criteria 
under which approval or disapproval shall be given to merger transac- 
tions. 

There are three prime features of the Fulbricht amendment to which 
I would particularly like to direct your attention. 

1. The Fulbright amendment provides for the screening of bank 
merger transactions to be vested in the established bank supervisory 
agencies under powers and authorities granted by provisions of the 
banking law, as distinguished from the Clayton Act. 

2. The responsible agencies screening such transactions are re- 
quired to take into consideration banking factors as well as competi- 
tive factors, so that competitive factors shall not be the sole criterion 
of the merits thereof, but rather public interest and public welfare 
shall be a fixed standard. 

8. The Fulbright proposal is in terminology precisely applicable 
to banking transactions, and permits the necessary flexibility that is 
required to maintain a sound banking economy. 

Briefly commenting on each of these features, we would point out 
that the current proposal contemplates an amendment of section 18 
of the Federal Deposit Insurance Act by providing that the banking 
and competitive aspects of bank merger transactions must be reviewed 
and considered by the Federal bank supervisory agencies. Banking 
is probably the most carefully and closely supervised and regulated 
industry in the United States. State and Federal supervisory authori- 
ties made detailed examinations of every insured bank in the United 
States each year, in which examinations there is an asset appraisal and 
an evaluation of management policies. The periodic reports of ex- 
amination are augmented by call reports of condition, certified state- 
ments of assessment liability, field visitations and investigations, and 
other data obtained by or submitted to the appropriate superviso 
authority, so that they are currently familiar with the status of each 
insured bank, and have detailed information concerning its present 
and past condition and activities. 

Moreover, these agencies exchange information and data and co- 
ordinate their supervisory policies. The knowledge gained from the 
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day-to-day and year-to-year review of examination reports makes the 
supervisory authorities uniquely well qualified to pass on the merits 
or demerits of any merger, consolidation, or asset acquisition trans- 
action of banks under their respective supervision. No examination 
or review by the Department of Justice or the Federal Trade Com- 
mission, as provided in the proposals being considered by the Judi- 
ciary Committee, of the facts of any merger transaction can be an 
adequate substitute for the background knowledge and current infor- 
mation which repose in the supervisors. -It is for this reason that I 
urge you to vest the ultimate decision on bank matters in these agencies 
rather than in the Department of Justice or the Federal Trade Com- 
mission. This comment is in no wise a reflection on the ability, ca- 
pacity, or integrity of the Department or the Commission, but rather 
an insistence that the banking supervisors possess experience and 
know-how that better qualify them to make final decisions in the 
banking field. 

I would respectfully call your attention to the fact that the last 
paragraph of section 7 of the Cayton Act presently provides as 
follows: 

Nothing contained in this section shall apply to transactions duly consum- 
mated pursuant to authority given by the Civil Aeronautics Board, Federal 
Communications Commission, Federal Power Commission, Interstate Commerce 
Commission, the Securities and Exchange Commission in the exercise of its 
jurisdiction under section 79 of this title, the United States Maritime Commis- 
son, or the Secretary of Agriculture— 
et cetera. 

Authority for each of the named administrative agencies or depart- 
ments is embodied in the respective codes of law under which they are 
given specific authority to function. Consistent with this congres- 
sional policy, which excludes from the provisions of section 7 busi- 
nesses and industries which are subjected to the close scrutiny of an 
administrative agency, we respectfully submit that banks and bank- 
ing should be afforded the same treatment. The Fulbright proposal 
vests the final authority to make decisions in the supervisory agencies 
under the provisions of the banking code of law, and with 
this authority we see no need or reason for the extension of the provi- 
sions of the Clayton Act in a manner differing from that used regard- 
ing the industries and businesses that are specifically exempted there- 
from. 

In the Fulbright proposal the screening agencies are directed, in 
acting upon any merger transaction, first to give consideration to the 
factors enumerated in section 6 of the Federal Deposit Insurance Act, 
which I shall refer to as the banking factors, and then, in addition 
thereto, to take into consideration whether the effect of such transac- 
tion may be to lessen competition unduly or to tend unduly to create 
a monopoly. It is to be noted that there is a fundamental difference 
between the language of this amendment and the provisions of the 
Clayton Act, which provide for an absolute prohibition against trans- 
actions the effect of which may be substantially to lessen competition 
or to tend to create a monopoly. It has been established by bitter 
experience that unbridled competition among banks is not in the pub- 
lic interest. Proponents of new banks are not free to start operations 
without the approval of State and Federal authorities, who make a 
determination in granting or withholding approval as to whether or 
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not the newly organized institution meets the convenience and needs 
of the community which is to be served by it. In this and in many 
other ways competition among banks is restricted in the interests 
of a sound banking economy. For this reason, it is most appropriate 
that the standard fixed for the consideration of merger transactions 
should not be so rigid as to make the factors of competition and mo- 
nopoly exclusive or controlling under all conditions and circum- 
stances. 

The Fulbright amendment in effect makes the best interests of 
banking and the public welfare the heavily weighted criteria, and the 
factors of competition and monopoly would not necessarily be con- 
trolling. This does not mean that the factors of competition and 
monopoly would be slighted, but rather that they would assume their 
role of importance as justified by the facts in the determination of the 
issues in each individual case. There are situations where sound 
banking requires the acquisition of one bank by another that may 
lessen competition substantially. Thus, when there is a reasonable 
possibility that a bank may fail, when the prospects of a bank’s sur- 
vival are dim because of incompetent management or inadequate capi- 
tal or earnings or unsound assets, and when banks are engaging in 
unsound competitive practices because of an overbanked situation, 
then the public interest is best served by providing protection to the 
depositor’s funds, with competition if possible, but without competi- 
tion, if necessary. Again, when a number of small banks are not 
furnishing the community adequate credit facilities, the community’s 
need for a larger bank with greater loan facilities may outweigh some 
substantial lessening of competition. Because of these and similar 
situations, it becomes evident that merger transactions should be ap- 

raised and evaluated not only by competitive and monopoly factors, 
but also by banking factors. It is only by full consideration of all 
these factors that a proper determination of public interest and public 
welfare can be made. 

in conformity with the desire to adopt terminology apt to banking 
transactions, the Fulbright amendment has used terminology origi- 
nally suggested by the Board of Governors of the Federal Reserve Sys- 
tem in that the provisions of the statute would refer to transactions 
where “the effect thereof may be to lessen competition unduly or to 
tend unduly to create a monopoly.” This is in contrast with the Clay- 
ton Act terminology, which provides a prohibition against transac- 
tions the effect of which “may be substantially to lessen competition 
or to tend to create a monopoly.” 

We believe that it is essential to the administration of the responsi- 
bilities given to the Corporation under the provisions of the Federal 
Deposit Insurance Act to protect the public as depositors in insured 
banks that the Corporation be free to act in transactions which are in 
— interest, notwithstanding the fact that there is a substantial 
essening of competition that does not reach the stage of lessening 
competition unduly. In my opinion, the Corporation would be fet- 
tered in the discharge of its responsibilities to safeguard the interests 
of depositors in insured banks if the Clayton Act terminology were 
applicable to all bank merger, consolidation, and assumption trans- 
actions. Again I emphasize the paramount issue should be public 
interest and public wilted: and not competition and monopoly alone. 
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Members of your committee are familiar with the present division of 
supervisory authority that exists among the three Federal supervisory 
agencies and the several State authorities. The Fulbright proposal 
maintains and continues the time-honored formula for the division of 
authority which has been accepted by banks and State supervisory 
authorities, as well as by the Federal agencies, as being the most effec- 
tive way in which to administer the banking laws under a dual bank- 
ing system. It has worked adequately for more than 20 years, and 
we see no valid reason why a change should be made at this time. We 
call attention to the fact that two of the proposals pending before the 
Senate Judiciary Committee would vest all Federal supervisory au- 
thority in reference to merger, consolidation, and asset acquisition 
transactions jointly in the Federal Reserve System and the Depart- 
ment of Justice. The Board of Governors has heretofore advised 
Congress that it does not desire to have the authority that is granted 
to it under these proposals. For the many reasons stated, I sincerely 
believe the changes in law suggested by those proposals would not be in 
the interests of sound banking or of public welfare. 

In conclusion, I would again commend to you the enactment of the 
present amendment which you have under consideration. It provides 
full and adequate protection to the public for the screening of bank 
merger, consolidation and acquisition transactions, and hence is in 
accord with the program of the President. The amendment is couched 
in language to assure safeguards for banking and the public alike, 
while at the same time it does not place the administering agencies in a 
straitjacket by positive prohibitions against transactions which may 
be in the public interest. Finally, it vests the responsibility for the ad- 
ministration of the authority granted in those agencies which, by ex- 
perience and knowledge, are best qualified to make the determinations 
contemplated by the law. In my opinion, the proposal provides the 
most effective and efficient means of accomplishing the end result of 
serving both the interests of banking and of the public alike. I trust 
this committee will recommend to Congress the enactment of the Ful- 
bright amendment. 

Senator Doveias. Mr. Cook, how many banks do you examine now ? 

Mr. Coox. Approximately 6,700, is it not, Mr. Greensides. 

Mr. Greensipes. Approximately. 

Mr. Coox. Insured State nonmember banks we examine, and we get 
examination reports on national banks and the State member banks. 

Senator Dovetas. You examine insured banks which are not mem- 
bers of the Federal Reserve System ¢ 

Mr. Coox. That is right, Senator. 

Senator Doveias. Do you have any authority at present concerning 
the merger of these State nonmember banks? 

Mr. Cova: Of course, in the case of merger we have no authority 
now. 


Mr. Cosurn. Except where there is a diminution of capital or 
surplus. 

Senator Dovetas. But otherwise the approval or disapproval would 
be in the hands of the State banking authority ? 

Mr. Cosurn. That is right. 

Senator Doveias. Have you been worried about the development of 
the merger movement in New York City, Mr. Cook? 
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Mr. Coox. I would not say that we have been worried about it, be- 
cause those banks are strongly capitalized, they are well managed, 
and—I am speaking now from the insurance factor, the Corporation, 
our insurance liability—we are not concerned about our liability being 
increased by the result of those mergers. 

Senator Dovetas. That is just the point. General Motors is in an 
admirable financial position, and it is a very sound business organiza- 
tion. If you examine General Motors, its dominance in the business, 
from the standpoint of internal efficiency, I think it would rate very 
high. From the standpoint of innovations it would rate high. But in 
spite of its virtues, I think there is very, very real question whether 
it should be so big. 

This raises the point that I think necessarily in the performance of 
your task—which is to try to see that the assets of a bank are properly 
conserved and that the depositors do not lose and that the losses to 
the Corporation be as low as possible—you must fasten your thought 
upon that single consideration, whereas there is another consideration, 
namely, is it in the public interest for the granting of credit to be 
closely concentrated? That is a different issue. We all have our 
biases growing out of our occupations. We have our biases up here 
on the Hill, too. 

I am a little disturbed—I am not reprimanding you in the slightest 
because I understand the origin of this—but I am a little disturbed 
at the stand you take as one of simply internal solvency. I do not 
blame you for taking it, but I would say that is not the only 
Mr. Counsel ? 


Mr. Copurn. We do not have any authority or any right to view 


it at the present time, and we are coming forward now asking that 
we do have a right to look and see the very issues that you suggest. 
There is some concern about it. 

Senator Douegias. Why could we not have a marriage of S. 3911 
and the Celler bill, taking the good features of each, in which advance 
notice instead of being given entirely to the Federal Reserve Board 
would be given to the Comptroller of the ae in the case of 

ne 


national banks, to the Federal Reserve Board in the case of State 
banks which are members of the System, and to FDIC in the case of 
State nonmember banks which are under FDIC. You would make 
the examination and a recommendation to the Department of Justice 
but the Department of Justice would have the final determination as 
to whether or not a suit would be started under the Clayton Act. We 
could perhaps even get some merger of the words “undue” and “sub- 
stantial.” 

But, you see, you have the Department of Justice out in right field 
now—not only in right field but you have them out in the bullpen. 
You can ask for his opinion, but you do not have to ask for his opinion, 
and you do not have to take his opinion into consideration. 

Mr. Copurn. May I—— 

Senator Dovetas. Yes. 

Mr. Cosurn. You overlook the fact (1) that the Corporation by 
and large in its insurance responsibility is not concerned—I do not 
mean “concerned,” but we do not have to give attention to the deposit 
hability of the Chase National Bank but primarily to little banks. 
It is the little banks that we examine and which run into problems. 
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Now, we run into many situations where an assumption transaction 
is necessary. In fact, we put in money. It has to be an overnight 
transaction. If we had to wait 90 days for approval of Department 
of Justice, the bank would have to be closed. 

Mr. Coox. And our losses would be enhanced. 

Mr. Cosurn. Yes. So what we are taking care of is the little bank 
so that it is not hurt by these situations that might have a different 

application to mergers such as the Chase- Manhattan merger. 

Now, there are many transactions that have to be an over night trans- 
action where you cannot wait for 90 days. 

Senator Dovetias. Take your biggest bank that falls under your 
examining power. How large would the deposits be? 

Mr. Greensives. One anda quarter billion. 

Mr. Coox. One and a quarter billion. That is a savings bank. 

—— Douetas. One and a quarter billion 4 

Mr. Greenstves. Yes, sir. 

Senator Doveras. That is quite a bank. 

Mr. Coox. A mutual saivngs bank. 

Mr. Cospurn. You see, the larger banks are members of the Federal 
Reserve. 

Senator Dove.as. Are nearly all mutual savings banks under your 
jurisdiction ? 

Mr. Coox. All in New York and most States, but in Massachusetts 
they have their own fund. They are out. 

Senator Dove.as. But those New York mutuals are tremendous 
organizations. 

Mr. Coox. Yes,they are. They are all members. 

Senator Dovucias. They are really enormous—take Bowery and 
Dime and the others. Suppose they started to merge. Would you be 
concerned about that? 


Mr. Coox. Well, I think the State would have the first concern under 
the State law. 

Mr. Greensiwes. If I may speak, Senator, we did have a merger of 
two mutual savings banks a few years ago. It was essential because 
the mutual savings bank was growing too ) rapidly for its capital struc- 
ture. Merger was the only way to protect the public interest. It did 
not reduce ‘competition. 

Senator Dove.as. You notice in all these regulatory agencies a nat- 
ural tendency for the regulators to become the regulated, and the group 
which starts out to regulate the industry after a little time gets beaten 
down and becomes regulated by the industry. So that it is a question 
as to who controls whom, which is a very real one. 

That is why I sort of like a free-swinging Department of Justice in 
the offing. 


Do you have any comments to make on keeping the Department of 
Justice in the woodshed and pulling all its teeth ? 

Mr. Cook. There are plenty of teeth. 

Senator Doveras. He is not even in the bullpen. He is up in the 
grandstand. There are times you can shout out and say, “Have you 
any advice to give us? 

Mr. Corurn. It is the same treatment you give all the other indus- 
tries and businesses that are regulated. 

Senator Doucias. Pardon? 
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Mr. Cosurn. It is the same treatment you give other busmesses and 
industries that are ‘subject to regulation. 

Senator Dovcrias. Well I 

Mr. Copurn. You exempt all of those that are subject to the pro- 
visions of the Civil Aeronautics Board and 

Senator Doveuas. I think it is a real question who runs those com- 
missions. 

Mr. Cosurn. Well, I mean what we are suggesting is at least con- 
sistent with the congressional policy. 

Senator Dovetas. It is a further extension of the theory of regu- 
lation as a substitute for competition. 

Mr. Cosnurn. Well, there is no doubt that regulation inhibits raw 
competition. 

Senator Doueias. When is competition raw? Did you say “raw”? 

Mr. Copurn. Yes,sir. I mean unbridled or any other term. I mean 
in banking. 

Senator Doveras. When does that occur? When it lowers the 
profit ratio ¢ 

Mr. Conurn. No; because there are certain factors in banking, as 
pointed out both by Mr. Cook and Mr. Jennings, where we do not 
have competition. Proponents of a new bank are not free to organize, 
start a new bank just because they want to do it. 

Senator Doveras. I almost feel like calling the Assistant Comp- 
troller to the stand now on that point. That suggests something. 
Would you take the stand again, Mr. Jennings, please ? 

Counsel touched off the question in my mind, and that is the char- 
tering of new banks. You have the authority in the case of national 
banks to approve or disapprove ? 

Mr. Jenntncs. That is correct, sir. 

Senator Doverias. And the various State banking authorities have 
the power in the field of State banks? Is that true? 

Mr. Jenninos. That is correct, sir. 

Senator Doveias. We hear complaints from time to time that it is 
very difficult for a new national bank to get started; that it is very 
hard to get the approval of the Comptroller of the Currency. How 
many approvals ten you granted in recent years, and how many 
disapprovals? Could you 

Mr. Jennrnos. As I remember it, sir, last year we chartered about 
40 new national banks, maybe 50. 

Senator Dovertas. And how many requests did you turn down ? 

Mr. Jenntnos. I think we turned down about 40 percent. That is 
rough. It could be a little more or a little less. 

Senator Dovetas. In other words, you have not had quite the expe- 
rience that the airlines have had? There have been no airlines given 
certificates of convenience and necessity in the last, shall I say, 10 years. 

Mr. Cook. May I make this observation, Senator ? 

Sena‘or Dovetas. Yes, sir. 

Mr. Coox. The reason that both State and Federal chartering 
authorities—in the case of Federal, the Comptroller of the Currency, 
and in the several States, the State authorities—have taken into con- 
sideration this factor is that at one time we had too many banks. At 
one time we had approximately 30,000 banks. We wound up with a 
little less than 15,000. And the very factor we are discussing now 
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was contributing to the weakness—too many banks. Competition was 
unbridled. Management was poor. And the reason for now limiting 
it under the laws which you generally lay down to us, we must take 
those factors into consideration to make the banking system sound 
and never have another 1929 to 1934. 

Senator Doveuas. I think there is probably much cogency in what 
you say, yet the most catastrophic bank failures in the country prob- 
ably occurred in the State of Michigan which had concentrated bank- 
ing. Similarly, the banks in Tennessee and certain States adjoining 
Tennessee in the “Loop-Lee” situation. That was highly concen- 
trated. That went down in thecrash. 

Mr. Coox. There you had a holding company situation. 

Senator Dovenas. Yes; but what I am trying to say is that un- 
doubtedly some of these banks were small. Most of them, however, 
were caught in the farm depression of the twenties and had their 
assets weakened in the midst of prosperity. Then when the great 
depression came in 1929 it was very hard for them to survive. 

Whether that was a result of their smallness or whether it was a 
result of the catastrophic blow which farming suffered is I think a 
real question. 

Mr. Cook. Well, all of those things, of course, have their bearing 
on the breakdown of a banking system. And that is wh: at, Mr. Sen- 
ator, we are trying now to avoid—an overbanked situation where 
you get into unsound competition. 

Now, I have been in banking all my life, and I know it is the most 
competitive game, I think, in the whole business structure, because 
all banks are looking for business. They are looking for deposits. 
They want to make good loans. And I think for the most part our 
banks are in better shape now than they have ever been. But we 
have reduced the number of banks, and the weak ones have been 
weeded out. The thing is now in organizing new banks to have 
proper capitalization, proper management, and to serve an economic 
need in the community in which these banks are to be organized. 

Senator Dovenas. There is a great deal in what you say. You have 
to weigh the factors. It is also true, however, that you have some 
communities where there is a very close alliance between—whether 
it be one bank or two banks—a very close alliance with a manu- 
facturing establishment or two manufacturing establishments in the 
community and where it is very difficult for new businesses or com- 
peting businesses to get loans ‘from the existing banks. Are there 
not quite a number of communities in the country with a population 
of 15,000 to 25,000 where there is only one bank ¢ 

Mr. Jennrnes. I would say very few, sir. 

Mr. Coon. Very few. 

Mr. JenninGs. Very few, sir. You might be interested, Senator, 
in a few statistics that we placed in our appendix, and I would like 
to read just one paragraph, if I may, on page 5. 

Senator Doveras. Yes. 

On December 31, 1941, there were 14,423 National and State commercial banks. 
Fourteen years later, at the end of 1955, this figure had been reduced by 686 
banks to the present total of 13,737, but the number of banking offices: had 
increased from 18,015 to 20,475. At the end of 1941, the 100 largest commercial 
banks held 55.3 percent of the deposits held by all commercial banks. At the 


end of 1955, the 100 largest commercial banks held 46.8 percent of the total 
deposits held by all commercial banks. 
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Senator Doveras. Excuse me if I interrupt. That was largely 
due, was it not, to the fact New York is becoming less important as a 
financial center? The drift of banking has been away from New 
York into the rest of the country and therefore this of necessity 
produces greater diffusion of bank deposits, but it does not mean 


in any one locality that there is more competition than there was 
before? Is that not true? 


Mr. Jenntnos. There has been that diffusion out of New York, but 
there has been a tremendous building up of larger banks all over the 
country, so that they are able to compete more effectively against that 
small group of very large banks. There is more competition in that 
field today I believe than in 1941. 

Senator Dovatas. I have been over these figures on mergers, and 
it is quite true it presents a very interesting ‘situation. 

Well, thank you, gentlemen, very much. We appreciate your testi- 
mony. Thank you for coming up here. 

Mr. Jenninos. Thank you, sir. 


Senator Doveras. The statement of Mr. Arthur T. Roth, president 
of the Franklin National Bank of Franklin Square, County of Nas- 
sau, Long Island, N. Y., will be printed in the record. 

(The statement referred to follows: ) 


STATEMENT OF ARTHUR T. ROTH, PRESIDENT, FRANKLIN NATIONAL BANK OF 
FRANKLIN SQUARE, Lone ISLAND, N. Y. 


Mr. Chairman and members of the committee, my name is Arthur T. Roth. 
I am president of the Franklin National Bank whose principal office is located 
at Franklin Square, County of Nassau, Long Island, N. Y. I deeply appreciate 
the opportunity to appear before this committee. I am not a lawyer and not 
prepared to express any opinion on the purely legal aspects of the bill (S. 3911) 
before you. I would like, however, to discuss the general matter of policy 
involved in the bill so far as it pertains to the business of banking. 

I thought this committee should have the benefit of a firm opinion on behalf 
of our bank because it has had a number of mergers and has been accused of 
causing a substantial lessening of competition in the area in which we operate. 
We have had 12 mergers approved. 

I am in favor of the enactment into law of S. 3911, not because I believe 
legislation is so urgently needed, since it has been our experience that the 
banking authority, in our case the Comptroller of the Currency, has given 
consideration repeatedly to the element of competition and has advised us on at 
least 10. proposed mergers that he would not approve them, but because I 
believe that it is well to have definite uniform standards which will govern 
the consolidation of banks. The regulation, however, and enforcement of these 
standards, should be placed in the bank supervisory authorities. 

I say this because banks are, I believe, as closely supervised by public authority 
as any other segment of regulated private enterprise. With this I have no quarrel 
because, as you well know, our banking institutions in large measure furnish 
the lifeblood of commerce and their operations, both nationally and locally, 
touch every community. Being so closely supervised, however, banks fall out- 
side of the sphere of the ordinary business corporation which has little or no Gov- 
ernment supervision. Thus it seems to me that agencies charged with the super- 
vision of banks, with their long years of experience, are best able to cope with 
the problems which may arise concerning banks, whether it be the matter of 
making loans or the matter of consolidations, rather than any other agency of 
the Federal Government. 

The economic forces which are embraced within the banking sphere are of 
delicate adjustment and must be handled with the utmost care in order that they 
not become unbalanced. The banking agencies are the most unlikely, in the 
weighing of the principles governing the antitrust laws, to upset the balance in 
the economic picture. Certainly, the application of the rigid percentage of the 
market rule developed by the courts and the Department of Justice as the test 
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of illegality under section 3 of the Clayton Act, if applied by an agency not 
experienced in the field of banking, could well bring about results inconsistent 
with a sound and efficient banking system. 

This percentage of the market rule, in my opinion, does not take into considera- 
tion the economic necessities which govern banking mergers where conditions 
arise in the economic affairs of communities making banking consolidations 
economically necessary. These economic conditions are many, including the 
consolidation of a weak bank with a strong bank to protect the depositors of a 
community; the consolidation of small banks in order to form an institution 
capable of meeting the banking demands of a rapidly expanding community; the 
consolidation of two small banks to meet the competition of a large third bank, 
etc. In gaging these situations, the banking agencies with their farflung net- 
work of examiners and supervisors and their experience are more able and more 
fully equipped to pass upon the consolidations of banks than would be the 
Department of Justice. 

This committee realizes, of course, that the banking business like some other 
regulated businesses is not unrestricted as to the number of institutions which 
may commence business or be in competition. In other words, the States and 
the Federal Government safeguard the public interest by placing in the super- 
visory authorities’ hands the power to grant or deny banking charters and these 
authorities either by legislative standards or by regulatory standards act in the 
public interest in permitting the number of banks to enter the field. This initial 
power is a power to restrict the number of banks in competition. Why should 
the secondary right, still acting in the public interest, to approve consolidations 
be placed elsewhere? I certainly think that mere market share or percentage 
of the market in a purely quantitative sense cannot be reasonably said to be 
determinative of whether there should be a merger in the banking field. Any 
lessening of competition in the quantitative sense must, I submit, be weighed 
against (1) the increased effectiveness of the remaining competition, and (2) the 
strengthening of the banking system in the way of the diversification of services 
that are rendered to the public. If the latter two considerations outweigh the 
first, then the merger should be permitted. Whether these considerations in a 
given case would be controlling is within the particular competence of the bank- 
ing agencies charged by law with the maintaining of an efficient banking system. 

My conclusion on this point is supported by a staff report made to a subcom- 
mittee of the House Judiciary Committee in September of 1952. As a result of 
their study, they suggested remedial legislation which would place jurisdiction 
of mergers and consolidations of banks as well as the acquisition of the assets of 
one bank by another in the Federal agencies having jurisdiction over banks; that 
is, the Comptroller of the Currency, the Board of Governors of the Federal Re- 
serve System, and the Federal Deposit Insurance Corporation. I think their 
conclusion is sound and that the policy underlying it should be adopted by this 
committee. 

Any of the bills pending before the Judiciary Committee of the Senate on this 
subject, if enacted into law, could cause great danger in the case of an individual 
bank which might spread to others. I have in mind the consolidation of 2 banks, 
the depositors of the 2 banks becoming the depositors of one. Subsequently, 
some action by the Department of Justice, not understood by the average de- 
positor, ultimately leads to rumors and a run on the bank and on other banks. 
We certainly do not wish to cause a repetition of any of the runs which occurred 
in the 1930’s. In this connection, it must be remembered that banks are handling 
the money of depositors. They are not like the ordinary corporations which, 
in the last analysis, are principally involved with stockholders’ interests. 

I understand it is said that one of the chief evils resulting from bank mergers 
is that the larger banks resulting from mergers are not interested in making 
loans to small-business men. To answer that charge is one of the reasons for my 
being here. The experience of my bank shows it was its mergers that in large 
part enabled it to furnish local financing to small-business men in the rapidly 
expanding community that it serves. 

I joined the Franklin National Bank in 1934. At that time Nassau County, 
in which my bank is located, was largely a farming or residential area of large 
estates and was known as the bedroom of New York. At the time I went with 
the bank, Nassan County had approximately 300,000 people and my bank had 
deposits of less than a million dollars. Most of the other banks in Nassau 
County were small banks. There was practically no industry. Nassau County 
was gradually growing and between 1940 and 1950 became the fastest growing 
of the larger counties of the Nation. It has continued to grow and now has 
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a population of 1,100,000. Industry moved into the county or new industry 
started. As this tremendous growth took place, the demand for banking 
service also grew and the small banks were not equipped to meet the situation. 

Two banks, the Meadow Brook National Bank and the Franklin National 
Bank, anticipated the demand for adequate banking facilities and partly through 
mergers attempted to meet the demands. 

One of the demands was the borrowing requirements caused by the tremen- 
dous business and industrial growth, a growth in which small business played 
a significant part. By 1947 there were approximately 11,800 business firms in 
the county. In 1955 there were about 25,000 business firms in the county—an 
increase of 111 percent. The great majority of these firms are small. 

Our business loans fall into two general categories. First, the small-business 
loan generally to a small retailer, manufacturer, or contractor providing funds 
for the improvement or expansion of his business, or for the purchase of equip- 
ment, which affords him the opportunity of repaying his loan monthly out of 
earnings over an extended period of time. This type of borrower cannot qualify 
under the usual classification of a business loan. which is required to be renaid 
in a shorter period of time. This service is quite beyond the scope of a small 
bank because of the limited staff, facilities, and loaning capacity of such an 
institution. In 1950, we had $350,000 of these loans. At this time they amount 
to $20,300,000 and average $5,600 per loan. 

The second type of business loan is the ordinary business loan which usually 
runs in larger amounts than the previously described category and is repayable 
in a much shorter period of time. These business loans now total $87 million and 
average $21,800 per loan. 

We have an installment loan department which handles modernization loans, 
marine loans, appliance loans, and automobile loans. These loans are particu- 
larly helpful to the residents of Nassau County since it enables them to repay 
their loans in periodic installments, a factor important to families in the middle 
and lower income group. They may be obtained at any branch of the bank. 
Many of the smaller banks are not equipped to handle this type of business. 
Indeed, we find that in the main our competition in this field comes from New 
York City commercial banks and 2 or 3 larger banks in Nassau and Suffolk 
Counties. In this field we have 118,500 loans, averaging $376 per loan, and 
totaling $44,600,000. 

Another type of loan which may be interesting to this committee is mortgage 
loans. They are, of course, composed of FHA, GI, and conventional mortgages. 
We have 7,300 individual mortgage loans totaling $60,400,000, or an average of 
$8,300 per loan. Over 70 percent of these loans are under $10,000. 

Our bank also maintains a unique charge-account plan which we initiated. 
This plan has been enthusiastically received by merchants and customers alike. 
Briefly stated, the plan operates in the following manner: Participating mer- 
chants using a special sales slip sell goods to approved customers on credit, dis- 
counting the slips at the bank where the proceeds are credited to the merchant’s 
account. At the end of the month the bank bills the customer for all purchases 
made during the month at the stores of the participating merchants. 

This plan has been of inestimable benefit to the merchants and residents of 
Nassau County. It enables the small-business man to meet the ever-increasing 
competition emanating from the large metropolitan retail stores which recently 
established branches in the area. In fact, it was the establishment of these 
branches and the extension of credit by them which led Franklin to propose 
the charge-account plan to the small local merchants as a means of meeting that 
competitive threat. The operation of the plan has enabled the small local busi- 
nessman to successfully meet the threat. But, most important of all, it provides 
the small-business man with working capital when he needs it. His money is 
not tied up in accounts receivable but is available for expansion or other business 
purposes when needed. 

The small community banks have been unable or unwilling to extend this type 
of service to the local merchants and the community. One important reason the 
small banks have been unable to do so is that the handling of such a plan is not 
feasible unless undertaken on a large scale. Participating in this plan are 900 
merchants who discounted sales slips amounting to $3,400,000 for the sales year 
1955. This would represent $3,700 per merchant. 

It is our policy that the officers of the merged banks remain as officers of 
Franklin, operating the branch offices, thus giving the community the benefit of 
the officers who know their needs and the bank the benefit of their local experi- 
ence. Their powers have been expanded, enabling them to use a broader discre- 
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tion than they have previously. The facilities of the marged banks have been 
modernized and improved, which, in turn, has caused many of the other banks 
competing with our branches to improve their banking methods and facilities. 
The result is that where prior to the merger there were several banks in a com- 
munity operating in rather lackadaisical fashion, they are now actively competing 
for business. 

Franklin's loans from 1950 to the end of 1955 increased 286.2 percent. This 
great growth in loans is due to the fact that many of the banks merged with it 
were limited as to the amount of loans they could make because of their small capi- 
tal and because of former managements’ reluctance to enter actively into the 
loan field. A few specific instances illustrate the contrast between small bank 
and the combined bank credit-extension situations. Whereas only 3 of the banks 
merged with Franklin National could, at the time of consolidation, have made 
loans in excess of $100,000—and none could loan $200,000—the combined organi- 
zation now has outstanding many substantial loans of more than $100,000. 

A borrower through one of our offices now has credit for over $200,000 whereas 
his previous limit at the small bank prior to consolidation had been $25,000. 
Another now has an open line of $100,000 against a former limit of $40,000. 
Through other offices these loans have been made—loans which would not have 
been established prior to consolidations with Franklin National: $50,000 to a 
wholesale grocery firm, to enable them to relocate in the Nassau area ; $36,000 for 
the purchase of a transit-mix operation for a building material firm; $50,000 to 
a manufacturer of overhead garage doors—a newcomer to the community ; $67,000 
to a food-merchant cooperative ; $50,000 to a machine-tool company. These and 
many others are perfectly sound credit risks, but they could scarcely have been 
properly accommodated by the smaller individual banks prior to their consolida- 
tions with Franklin National. 

I do not think that the number of competing institutions is necessarily the only 
criterion for gaging the competition in a field. It is my firm belief that despite 
the drop in the actual number of banks which might be considered to be in com- 
petition in Nassau County, competition among banks within that county and with 
banks outside of the county has become much more keen and active with conse- 
quent benefits to the residents of Nassau and surrounding counties. I would fur- 
ther say that competition cannot be properly judged by considering only compe- 
tition between banks. Franklin competes not only with three types of banks— 
giant commercial and savings banks in New York City, large commercial and sav- 
ings banks on Long Island, and the small commercial banks on Long Island, but 
it also faces serious competition from savings and loan associations in and around 
Nassau County—with competition for savings accounts coming from as far as 
California. And we are also in competition with the large insurance companies 
and the many credit organizations that operate throughout the country. 

From the foregoing 1 can only conclude that Franklin’s mergers have helped to 
strengthen competition in the banking field in Nassau County and have immeasur- 
ably benefited the community—especially the small-business man. I also conclude 
that the case of Franklin furnishes adequate proof of the proposition that mergers 
in the banking field should be left within the province of those bank regulatory 
agencies that, through long experience gained in the administration of their gov- 
erning statutes, are best equipped to properly evaluate conditions under which 
mergers should be permitted in banking. Certainly on the basis of the recent 
history of banking in Nassau County, no argument can be made that a nonbank- 
ing agency should have jurisdiction over mergers of banks for the purpose of pre- 
serving sound competition. The public interest in competition in the banking field, 
commensurate with a sound and efficient banking system, can adequately be pro- 
tected by the bank regulatory agencies under appropriate statutory standards, 


Senator Doveras. We will stand in recess until Monday next. 
(Whereupon, at 12:35 p. m., the subcommittee recessed subject to 
the call of the Chair.) 
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MONDAY, JUNE 18, 1956 


Untrep Srares SENATE, 
CoMMITTEE ON BANKING AND CURRENCY, 
SUBCOMMITTEE ON BANKING, 
Washington, D. C. 
The subcommittee met, pursuant to call, in room 301, Senate Office 
Building, at 10:05 a. m., Senator Paul H. Douglas presiding. 
Present: Senators Douglas, Frear, and Bennett. 
Senator Doucias. The committee will come to order. 
It is a great pleasure to welcome the Honorable Stanley N. Barnes, 
Assistant Attorney General. It is always a pleasure to welcome a fine 
public servant and, as you know, we hold you in great respect, Judge. 


STATEMENT OF STANLEY N. BARNES, ASSISTANT ATTORNEY 


GENERAL; ACCOMPANIED BY ROBERT A. BICKS, LEGAL ASSIST- 


ANT TO THE ASSISTANT ATTORNEY GENERAL, DEPARTMENT 
OF JUSTICE 


Mr. Barnes. Thank you. 

Senator Dove.as. Just a minute. I am going to pay a further 
tribute to you. You may remember that last year I predicted you 
were doing such a good job as Assistant Attorney General that they 
would shortly kick you upstairs and make you a Federal judge. Now 
by proxy it has come to pass. I recognize that this is an honor which 
has come to you. I am sure you will give good service on the Federal 
bench as you have given as Assistant Attorney General. The Ameri- 
can public is greatly indebted to you for your fine service. I have 
some regrets that you are leaving the Attorney General’s Office, where 
you have done, in general, such fine work. I think you have been one 
of the best public servants that the Attorney General’s Office has had 
in a long, long time. 

On 1 or 2 occasions I thought that your consent decrees were a little 
bit soft, but. on the whole your work in my judgment has been of a very 
high nature. Iam very glad not only to pay tribute to you, but to ex- 
press my sorrow that you are leaving the confines of Washington, 
where your example was greatly needed in the present administration. 

Mr. Barnes. I appear today Mr. Chairman, at your request, to pre- 
sent this Department’s views on Senate bill 3911. 

S. 3911 would amend subsection (c) of section 18 of the Federal 
Deposit Insurance Act. 8. 3911 would provide, first, that “No in- 
sured bank shall merge or consolidate with any other insured bank * * * 
without the prior written consent” of the appropriate Federal banking 
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agency. Second, “granting or withholding consent under this sub- 
section,” the bill specifies that the appropriate banking agency shall 
“take into consideration,” in addition to a variety of other “factors 
enumerated in section 6 of this Act.’ whether “the effect thereof may 
be to lessen competition wnduly or to tend unduly to create a monopoly. 
This emphasis on the word “unduly” is mime. Finally, S. 3911 pro- 
vides that “the appropriate agency may also request the opinion of 
the Attorney General with respect to such question.” Again this 
emphasis on the word “may” is mine. 

Senator Doveras. I may say, Judge, that I called attention to those 
very words in a hearing last week. 

Mr. Barnes. Analyzing the pending bill, I plan first to state the 
need for some statute applying Clayton Act section 7’s standards to 
bank asset acquisitions. In light of this need, I shall, next, explain 
why, to our view, S. 3911 fails completely to meet such need. Finally, 
I treat why H. R. 9424, now pending before the Senate Antitrust 
Subcommittee, would more effectively promote free competitive 
enterprise in the business of banking. 

First, the need for plugging that loophole left by present section 
7’s failure to cover asset acquisitions by banks. On the one hand, 
that provision’s stock acquisition bar applies to all corporations “en- 
gaged in commerce.” Section 7’s asset acquisition portion, in sharp 
contrast, covers only corporations “subject to the jurisdiction of the 
Federal Trade Commission.” Further, section 11 of the Clayton - 
Act exempts banks from Federal Trade Commission jurisdiction by 
specifying that “authority to enforce compliance” with section 7 “is 
hereby vested * * * in the Federal Reserve Board where applicablé 
to banks, banking associations, and trust companies.” On the basis 
of these provisions this Department has concluded that. asset acquisi- 
tion by banks is not covered by section 7 as amended in 1950. 

Senator Doveras. I am sorry, Judge. Would you think that by 
the 1950 revision of the Clayton Act the Federal Reserve Board does 
have the power to enforce compliance with section 7, so far as banks 
are concerned ¢ 

Mr. Barnes. As far as there is any jurisdiction over banks in section 
7. Yes. 

Senator Dovenas. Do you think there is jurisdiction over banks? 

Mr. Barnes. There is if it is a stock acquisition as distinguished—— 

Senator Dovcras. But not an asset acquisition ? 

Mr. Barnes. Not an asset acquisition. 

Senator Dove.as. That is right. 

Mr. Barnes. As a result, section 7 is for practical purposes useless 
to cope with what the Comptroller of the Currency has described as 
“this recent trend of (bank) mergers, consolidations, and sales.” Cor- 
roborating the rise in bank mergers, the Chairman of the Board of 
Governors of the Federal Reserve Board concluded that bank mergers 
“have gone up steadily.” In 1952, his testimony reveals, there were 
100 bank mergers. This number jumped to 116 in 1953 and more 
than doubled to 207 in 1954. Most important, the Federal Reserve 
Board Chairman concluded, this number is “still rising.” 

Even though the Justice Department has the right and duty to move 
against this tide of bank mergers under Sherman Act section 1, our 
antimerger efforts are nonetheless cramped by Clayton A.ct section 7’s 








WwaeueewVec oe 


a ™s 


ve 
aur 


r9 


ie) 









i Hlpcea ta BS Wi aa: 0 


coe 


ed ile a ricee, 


J eveedallon. 


oe nada EI ay 


> civilian = 


REGULATION OF BANK MERGERS 61 





failure to cover bank asset acquisitions. For mergers may meet Sher- 
man Act standards, yet fall before the Clayton Act’s more stringent 
bans. Congress’ clear object in its 1950 amendment of section 7 was 
to strike some mergers beyond the reach of the Sherman Act. Thus 
the Senate Report explains that the— 

* * * bill is not intended to revert to the Sherman Act test. The intent here 
* * * is to cope with monopolistic tendencies in their incipiency and well before 
they have attained such effects as would justify a Sherman Act proceeding. 


The report further states that the act's intent is to have 





* * * broad applications to acquisitions that are economically significant * * * 
(The) various additions and deletions, some strengthening and others weakening 
the bill, are net conflicting in purpose or effect. They are merely different steps 
toward the same objective, namely, that of framing a bill which although drop- 
ping portions of the so-called Clayton Act test that have no economic significance 
reaches far beyond the Sherman Act. 

To apply the same Clayton Act standards to bank asset acquisitions 
us are now applied to bank stock mergers is our prime aim. And this 
general, broad aim, apart from disagreements over means, is endorsed 
by the President of the United States, the Department of Justice, the 
Federal Trade Commission, and appropriate banking agencies. The 
President of the United States, for example, in his January 1956 Eco- 
nomic Report to Congress, stated : 

Federal regulation should be extended to all mergers of banking institutions. 
Combined with the requirement for advance notice, this extension of the law 
would give the Government an opportunity to prevent mergers that are likely 
to result in undue restraint of banking competition. 

In like fashion, Gov. J. L. Robertson of the Board of Governors of 
the Federal Reserve System stated before the House Antitrust Sub- 
committee considering like legislation : 

The Board favors the objective of this legislation. 

Endorsing this view, the Comptroller of the Currency stated before 
the House Antitrust Subcommittee (Subcommittee No, 5) : 

We are in accord with the general purpose of H. R. 5948. We have no ob- 
jection to the principle that the acquisition of one bank by another through 
purchase, merger, or-consolidation should not be permitted if the effect of the 
acquisition may be substantially to lessen competition. It is no less important 
to have competition in banking, when this can be done soundly, as it is in other 
tields of commerce and industry. 

In the course of analyzing various differences over detail, this broad 
agreement on principle should not be obscured. 

So much for the need for legislation applying some competitive 
test for bank asset acquisitions. 

This need S. 3911 fails to meet. The bill, I suggest, is deficient on 
at least two basic scores. First, it would set po competitive tests for 
bank mergers different from those that apply to other sectors of 
American business. Second, it might, even beyond the banking area, 
seriously dissipate enforcement efforts by decentralizing responsibility 
for enforcement of Clayton Act section 7. 

First, weaker section 7 standards for bank mergers. According to 
the proposed bill, competitive factors would be only one of numerous 
considerations to be taken into account by a banking agency in scanning 
a merger. Beyond that, the competitive considerations specified, 
whether the acquisition may “lessen. competition unduly or tend un- 
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duly to create a monopoly,” are far less stringent than those specified 
by Clayton Act section 7 for other American business. As a result, 
not only does the proposed bill prescribe weaker antitrust standards, 
but even that lesser standard is only one of many factors banking 
agencies must consider. 

“Moreover, to the best of our knowledge, S. 3911's phrasing is com- 
pletely novel. It has never before appeared i in any statute. Needless 
to say, therefore, courts have never construed 8. 3911's language, 

“lessen competition unduly or tend unduly to create a monopoly.” It 
has been difficult enough, as you well know, to secure judicial interpre- 
tation of section 7’s standards. With this in mind, neither the bank 
agencies nor the banking community would have the slightest guide 
for applying this standard— “jerry built” for banks. 

All told, then, that proposal does little, if anything, to insure com- 
petitive enterprise in banking. Any pretense that it does seems to me 
unrealistic and largely a sham. 

In support of this weaker standard, the First Deputy Comptroller 
of the Currency stated before your committee on June 12, 1956: 


Under H. R. 9424 (which would apply normal section 7 standards to bank 
asset acquisitions) * * * no matter how desirable or even urgent a combination 
of banks might be from a banking or public-interest standpoint, and even though 
there was a reasonable probability of the possible ultimate failure of the bank 
to be acquired, it could not be consummated if the effect may be substantially 
to lessen competition or to tend to create a monopoly. We believe that this is 
an unsound premise. 


I might say, as an aside here, that this irritates me a little bit to have 
that statement made. For there is well-recognized Supreme Court 


precedent that takes care of this very situation. And the fact is that 
in practice the Dep tment of Justice has followed the International 
Shoe Co, case and has approved mergers where, if the merger was not 
approved and somebody did not rescue a failing corporation, it un- 
doubtedly would go out of business. 

We have met that problem and it does not seem to me that to con- 
stantly repeat “we have not” is fair. 

Senator Dovenas. That is a very important point because the rep- 
resentatives of the Federal Reserve Board and the Comptroller of the 
Currency constantly stress the fact that it is necessary to have financial 
solvency of the merged institutions, and to prevent one bank from 
going down at times it should be grafted upon a stronger bank, even 
though it might create a local monopoly. Is it your position that 
even though it did create a local monopoly—let us say there were 2 
banks im a community and 1 of them is on the point of failing and a 
merger is permitted even though it creates a local monopoly—that 
the Department of Justice would permit it ? 

Mr. Barnes. It would if the circumstances follow the precise lan- 
guage of International Shoe, which has one caveat, and that is there 
being no other acquiring corporation available that is not in the domi- 
nant position. Do you understand what I mean ? 

Senator Dove.as. I understand. Certainly. 

Mr. Barnes. With that in mind, we have recognized the Inter- 
national Shoe doctrine. 

Senator Dovetas. Is this a consent decree in the International 
Shoe case ? 

Mr. Barnes. No. 
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Senator Doveras. That was a court decision ? 

Mr. Barnes. That was a Supreme Court decision which recognizes 
the very thing, that it is better to have competition exist even though 
it may be more economically concentrated than to eliminate, by failure, 
a company from the business scene entirely. 

Senator Doveras. I am afraid I missed that decision. When was 
that given ? 

Mr. Barnes. I quote from it. It is Two Hundred and Eightieth 
United States Reports, page 291. 

Senator Dovenas. And that decision has not been reversed by the 
Supreme Court? 

Mr. Barnes. No. It is being followed. 

Senator Dovetas. It is being administratively followed by the 
Attorney General’s office ¢ 

Mr. Barnes. Correct. Exactly. 

Senator Dovueras. For the record, it was said that was the decision 
of the Court in 1930? 

Mr. Barnes. Yes. You can readily understand, Senator, that I 
would not like to quote names of companies where we have not sued, 
or given a “railroad release,” because of imminent business failure. 
There have not been a great many, but there have been some. I can 
supply names, in confidence, to this committee to prove we are actually 
following that Supreme Court instruction to us. We must very care- 
fully check to see that the corporation which proposes to acquire the 
weaker corporation is the only one that is available. If there is some 
other noncompetitive corporation that can acquire it, they must show 
they have made efforts and gone out and tried to check these other 
people. But it is not a difficult standard to maintain in practice. 

Senator Dovexas. It would seem to me that the Federal Reserve 
Board and the Comptroller of the Currency in a sense were rendered 
punch drunk from the experience they had during the depression 
and the larger number of bank failures which occurred then. They 
tend to a position that any merger predominantly and at times almost 
exclusively is good where the merged institution would be financially 
sound. Would you have any comment on that? 

Mr. Barnes. I think it is of that nature. They are concerned with 
strong banks and that is their primary concern in the strength and 
ability of the bank to survive. I don’t criticize them for that. But 
frankly, they are not so concernd with the competitive pattern for 
the banks. I think that is why it may be wise, and we have taken the 
position, that the Attorney General should at least have notice, such 
as the law now requires notice of the Attorney General, and the right 
to intervene, which under the new law would not exist because here 
the Attorney General may be notified. 

Senator Dovenas. Thank you. 

Mr. Barnes. This statement by the First Deputy Comptroller Gen- 
eral, I suggest, reveals a basic misunderstanding of section 7. For 
those situations the Comptroller specified, both before your commit- 
tee and in his earlier testimony before the Senate Antitrust Subcom- 
mittee, would clearly seem to fall within the so-called failing corpo- 
ration exemption, an exemption firmly embedded in section 7. ‘As 
the House committee reporting on amended section 7 put it—this was 
in 1950. Prior to 1950 the House committee recognized the existence 
of this doctrine imbedded in our law: 
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The argument that a corporation in bankrupt or failing condition might not 

be allowed to sell to a competitor has already been disposed of by the courts. 
It is well settled that the Clayton Act does not apply in bankruptcy or receivership 
eases. In the case of International Shoe Company vy. The Federal Trade Com- 
mission (280 U.S. 291). 
The House report continues: “(T)he Supreme Court went much 
further.” It is unnecessary that there be actual bankruptcy or receiv- 
ership, if it is approaching it. If it is on the path toward a failing 
condition then the exemption comes into play. 

The Court there reasoned that where the corporation acquired is— 

a corporation with resources so depleted and the prospect of rehabilitation so 
remote that it faced the grave probability of business failure * * * we hold 
that the purchase of its capital stock by a competitor (there being no other 


prospective purchaser )— 

that is the part I emphasized before, which is the caveat a great many 
lawyers don’t take the time to look at when they come to us with a 
proposed merger— 

not with a purpose to lessen competition, but to facilitate the accumulated 
business of the purchaser and with the effect of mitigating seriously injurious 
consequences otherwise probable * * * does not substantially lessen competition 
or restrain commerce within the intent of the Clayton Act. 

Likewise, adopting this exception, the Senate committee ty 
deemed this proviso would come into play when the acquired corpora 
tion is “heading in [the] direction” of bankruptcy. 

Further indicating the absence of need for standards different from 
section 7 is this Department’s repeatedly publicly expressed view, both 
in theory and practice, of the International Shoe exception. Thus we 
have not prosecuted mergers where, because of either inadequate 
management, obsolete equipment, or a failing market, the acquired 
corporation’s prospects for survival seemed dim. Gaging likelihood 
of future business success, of course, may involve different factors in 
different industries. Should Congress apply section 7’s standards 
to bank asset acquisitions, let me assure you the Department of Justice 
would without deubt pay great heed to each banking agency’s judg- 
ment of a bank’s chances to prosper. This anticipated pattern of 
section 7’s enforcement against bank asset acquisitions should go a long 
way toward meeting the problem of “failing” banks the Federal 
Deposit Insurance Corporation raises. 

Even more basically, however, I suggest this committee weigh care- 
fully the wisdom of tailoring section 7’s strictures to the assertedly 
unique needs of the banking industry. In the more than 60 years since 
the Sherman Act’s passage no one has suggested its provisions did 
not apply to banks as to all other sectors of American business. Simi- 
larly, in the Transamerica case, never was it urged that unamended 
section 7 did not apply with equal force to both banks and nonbanking 
corporations. And finally, in its 1950 amendment to section 7, Con- 
eress reiterated prohibitions on stock acquisitions to fit banks the same 
as all other corporations. Against this background, we suggest this 
committee should move slowly i in creating or encouraging special anti- 
trust treatment for banks. 

Beyond the need for applying section 7 to all bank acquisitions is 
the problem of assigning enforcement responsibility, The pending 
bill provides merely that “the appropriate agency” if it desires 
“may * * * request the opinion of the Attorney General.” The bank- 
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ing agency is not obliged todo so. And even where the Attorney Gen- 
eral’s advice is sought, the banking agency is not obliged to follow his 
view. 

If there seems to be any difference of opinion as to whether or not 
a particular agency is following the competitive standards that ordi- 
narily apply to section 7 transactions, I feel reasonably confident that 
after a few adverse letters from the ‘Department of Justice it might 
very well be that if there would be a law that permits the agency to 
refer the matter to the Attorney General, there would simply be a stop 
in the references. 

This despite the fact that the Attorney General’s advice would treat 
issues which, in the language of the Chairman of the Federal Reserve 
Board’s testimony before the Senate Antitrust Subcommittee, “are of 
a character quite different from the functions normally exercised by 
the Board” and, again in his phrasing, involves “ different spheres of 
governmental operation.’ From this I conclude that, under 8S. 3911, 
the Attorney General would have little or no responsibility in an area 
where he has primary expertise, the area of enforcing section 7 against 
mergers. 

Such a result would be at odds with the apparent congressional 
design for section 7 enforcement. Though Clayton Act section 11 
vests authority to enforce compliance with section 7 in the Federal 
Reserve Board where applicable to banks, banking associatons, and 
trust companies, that provision specifies the Attorney General shall 
have the right to intervene and appear in said proceeding. 

Of course, it requires notice to the Attorney General—something not 
required under the proposed bill. 

This congressional decision to give the Department of Justice some 
say in enforcement of bank merger prohibitions is firmly rooted in 
enforcement realities. Without this Department’s right to intervene, 
there might be as many different views of section 7’s standards and 
scope as there were agencies charged with its enforcement. The result 
could well be disparities i in view which in turn might spell real enforce- 
ment inequities. 

<nforcement effectiveness as well requires some procedure for this 
Department’s intervention. Otherwise, in our overall responsibility 
for section 7’s enforcement—and I refer here to responsibility entirely 
outside of the banking area—we would be bound by bank merger 
precedents we had no voice in picking or shaping. 

Senator, 1 would like to emphasize that last paragraph. Your 
attention was diverted, and I would like you to understand that, al- 
though you may not think much of it. This is the first full para- 
graph on page 10. 

“nforcement effectiveness as well requires some procedure for this 
Department’s intervention. Otherwise, in our overall responsibility 
for section 7’s enforcement—and I refer here to responsibility entirely 
outside of the banking area—we would be bound by bank merger 
precedents we had no voice in picking or shaping. 

Finally, I point out this proposal covers only mergers between 
insured banks. Some few banks are not insured. These, then, could 
still merge—without the approval of any Federal banking agency, 
and without even the passing consideration of competitive factors 
S. 3911 would require. 

For all these reasons, this Department opposes S. 3911. 
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We recommend, instead, enactment of H. R. 9424. That bill, passed 
unanimously by the House of Representatives on April 16, 1956, is 
now pending before the Antitrust Subcommittee of the Senate Judi- 
ciary Committee. H. R. 9424 would, among other things, apply sec- 
tion 7’s standards to bank asset, as they now do to bank stock, acquisi- 
tions. Unlike S. 3911, it carves no privileged sanctuary for bank asset 
acquisitions. Instead, in accord with more than a half century of 
antitrust history, it applies the same competitive standards to bank 
asset, acquisitions as now apply to bank stock mergers and to other 
sectors of American business. By so doing, it promotes effective and 
evenhanded antitrust enforcement. 

By the same token, H. R. 9424 acknowledges the responsibility of 

Federal banking agencies in this area. Thus, were H. R. 9424 to 
become law, both the Federal Reserve Board and this Department 
would have enforcement roles. Thus, to repeat, section 11 initially 
vests authority to enforce compliance with section 7 in the Federal 
Reserve Board where applicable to banks, banking associations, and 
trust companies. Whenever the Federal Reserve Board, section 11 
continues, “shall have reason to believe that any person is violating 
or has violated” section 7, “it shall issue and serve upon such person 
and the Attorney General a complaint stating its charges in this 
respect.” Section 11 further provides, however, that the Attorney 
General “shall have the right to intervene and appear in said pro- 
ceeding.” Such procedure, in my view, both acknowledges Federal 
banking agencies’ primary authority and responsibility, and at the 

same time safeguards and assures, with flexible procedures, uniform 
enforcement. 

For these reasons, therefore, I recommend enactment of H. R. 9424. 

Senator Doveras. Thank you very much, Judge. There are some 
questions I should like to ask. 

Mr. Barnes. Yes, sir. 

Senator Doveitas. How many prosecutions have been brought by 
the Justice Department against banks under the Sherman Antitrust 
Act since it was passed in 1890? 

Mr. Barnes. I cannot specify names, offhand, but I would like to 
check the records on that. 

(The following was received for the record :) 

Justice DEPARTMENT, 
June 12, 1956. 
Hon. J. W. FULBRIGHT, 


Chairman, Committee on Banking and Currency, 
United States Senate, Washington 25, D. C. 

Dear Senator FutsricGnHt: On June 18, 1956, I appeared before the Senate 
Committee on Banking and Currency, the Subcommittee on Banking, to present 
the Department of Justice’s views on 8. 3911. During the course of that testi- 
mony, Senator Douglas asked (stenographic transcript, p. 104), “How many 
prosecutions have been brought by the Justice Department against banks under 
the Sherman Act since it was passed in 1890?” I replied in part that I would like 
to “check” my files in the Department to give a complete answer. 

Since my testimony, I have checked our records. By “banks” I assume Senator 
Douglas referred, not to investment banking concerns or so-called finance coni- 
panies, but simply to commercial and savings banks. So construed, I found the 
following two proceedings under the Sherman Act in which banks were named 
as defendants. These are: 

(1) United States of America v. The Mortgage Conference of New York; The 
Savings Bank Trust Company, Actna Life Insurance Company; Bankers Trust 
Company; Bank for Savings; Bowery Savings Bank; Bronx Savings Bank; 
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Brooklyn Savings Bank; Brooklyn Trust Company ; Canada Life Assurance Com- 
pany, Central Savings Bank ; Chase National Bank of the City of New York; City 
Bank Farmers Trust Company; Dime Savings Bank of Brooklyn; Dollar Savings 
Bank of the City of New York; Dry Dock Savings Institution; Emigrant Indus- 
trial Savings Bank; Empire City Savings Bank; Franklin Savings Bank in the 
City of New York: Greenwich Savings Bank; Guaranty Trust Company of New 
York; Guardian Life Insurance Co. of America; Home Life Insurance Company; 
Home Title Guaranty Company; Irving Trust Company; Lawyers Mortgage 
Corporation; Manhattan Savings Bank; Manufacturers Trust Company; Mutual 
Life Insurance Co. of New York; New England Mutual Life Insurance Company ; 
Vew York Life Insurance Company; New York Trust Company; North River 
Savings Bank; Prudential Insurance Company of America; Seamen’s Bank for 
Savings; Title Guaranty and Trust Company, Union Central Life Insurance 
Company, Union Square Savings Bank; West Side Savings Bank (filed August 6, 
1946, Southern District of New York, civil action No. 37-247). 

(2) United States of America v. Chicago Mortgage Bankers Association; Bees- 
ley Realty & Mortgage Company, Inc.; Bell Savings and Loan Association; 
Charles H. Brandt and Company, Inc.; Robert E. L. Brooks, Incorporated; Cen- 
tral National Bank in Chicago; Chicago City Bank and Trust Company; Chicago 
Federal Savings and Loan Association; Chicago Mortgage Investment Company, 
Dovenmuehle, Inc.; Draper and Kramer, Incorporated; First Federal Savings 
and Loan Association of Chicago; First National Bank and Trust Company of 
Evanston; General Mortgage Investments, Inc.; Great Lakes Mortgage Corpo- 
ration; Greenebaum Investment Company; Home Federal Savings and Loan 
Association of Chicago; Henry P. Kransz Company; Merchants National Bank 
in Chicago; Midwestern Mortgage Company; The Mutual National Bank of 
Chicago; National Bank of Commerce of Chicago; National Boulevard Bank of 
Chicago; Oak Park Trust and Savings Bank; H. F. Philipsborn & Co.; F. C. 
Pilgrim & Co.; Quinlan and Tyson Mortgage Corporation; Republic Realty Mort- 
gage Cor poration: Charles Ringer Company; The South Hast National Bank of 
Chicago; South Side Bank & Trust Co.; State Bank and Trust Company; 
Uptown Federal Savings and Loan Association of Chicago; Washington National 
Insurance Company ; Western National Bank of Cicero; and Percy Wilson Mort- 
gage and Finance Corporation (filed December 9, 1948, Northern District of Illi- 
nois, civil action No. 48C 1826). 

I hope this letter is of help in completing the record of your hearings. 

Sincerely yours, 
STantey N. Barnes, 
Assistant Attorney General, Antitrust Division. 

Senator Doueéias. How do you account for that? 

Mr. Barnes. Well, to be perfectly honest, so far as section 7 is 
concerned, I think there is a natural tendency when there is more 
than one agency given responsibility in a particular area, such as the 
banking area, the Department of Justice perhaps relied on the spe- 
cialized agency for initiative. They did try the Transamerica case 
and the Attorney General’s office followed it very carefully. That is 
my understanding, but, of course, that was before I was there. That 
case was lost primarily by reason ’of a lack of realization of what was 
essential to prove an antitrust case. The head of the Federal Reserve 
Board and I have discussed that informally and he, I understand, 
would rather welcome the idea of the Department of Justice taking 
as responsibility because of the lack of antitrust expertise in the 

banking agency that he directs. Now some of the others don’t feel 
that way. 

Senator Doveras. As regards the first part of your statement, that 
the Department of Justice has felt: that the banking agency should 
assume primary responsibility in the matter of mergers, is it not true 
that the Department of Justice has always had the exc lusive jurisdic- 
tion and enforcement of the Sherman Antitrust Law ? 

Mr. Barnes. Yes. That is very true. When you mention the Sher- 
man Act, you include monopolization cases. And even in our larger 
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concentration of banking wealth in cities you have an oligopoly situ- 
ation rather than a monopoly situation, so you would not generally 
have the classic antitrust monopoly case. 

Senator Dovueias. I am glad you used the term “oligopoly” because 
so many people in discussing the monopoly problem treat it as either 
one of perfect competition or complete monopoly, taking no account 
of the shadings in between. 

Mr. Barnes. That is a very easy way to resolve your problems, if 
you can go to the two poles. It is when you get in between that you 
get into difficulty. 

Senator Dovenas. That is right. When I was a young man I re- 
member Woodrow Wilson and the Democrats got through ‘the C layton 
Act in 1914. How many prosecutions have been brought by the Fed- 
eral Reserve Board and the Department of Justice under the Clayton 
Act since 1914? 

Mr. Barnes. To my knowledge but one. 

Senator Doveras. That was the Transamerica case ? 

Mr. Barnes. Yes. Of course, there again we had some serious prob- 
lems on banking mergers within the last several years. Of course, you 
realize that the banks are carved out if it is an asset acquisition. 

Senator Dovexas. Is it not true that the mergers since 1950 have 
been primarily in terms of acquisition of assets rather than acquisition 
of stock ? 

Mr. Barnes. Yes. Most decidedly so. 

Senator Doveras. I think there have been no cases of acquisition of 
stock. Isthat nottrue? In every case it has been acquisition of assets ? 
Mr. Barnes. Well, that is a difficult question to answer categorical- 
ly. For example, in one of the asset acquisition mergers there was a 
peculiar situation where there was a foreign subsidiary where the stock 

was transferred 

Senator Doveras. Counsel calls my attention to the fact that under 
both Federal and State laws banks are forbidden generally to acquire 
the stock of other banks, so that in practice the way they take over the 
control of other banks is through the acquisition of assets. 

Mr. Barnes. In one of the recent bank mergers, which was an asset 
acquisition, there was, incidentally, the acquisition of stock of a sub- 
sidiary corporation that had to have stock because it was operating in 
a foreign country. We toyed with that for a long time because we 
thought that might be giving us jurisdiction. But it was so infinitesi- 
mal in comparison to the whole asset acquisition that we did not feel 
that we should test it in that way. 

Senator Doveras. So that you feel very strongly that the acquisi- 
tion of bank assets, where the effect would be substanti: illy to lessen 
competition, should be prohibited ? 

Mr. Barnes. Senator, I do not know enough about the banking busi- 
ness to tell you that banks should be subject to section 7. It may be 
that they should be in a category by themselves. I cannot pass on that. 
But if you are going ostensibly to have section 7 apply, then it ought 
to apply to banks, it seems to me, just as to any other corporation. It 
ought to apply to asset acquisition as well as stock acquisition, and not 
leave a loophole by which it can be circumvented. 

Senator Doveras. You mean they should be permitted to acquire 
stock as well as assets, if that decision were made ¢ 

Mr. Barnes. I beg your pardon ? 
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Senator Dove.as. I am saying, in following out your thought, that 


the acquisition of stock by banks should be legalized if you 

Mr. Barnes. Yes. The asset acquisition should be legalized, too. In 
other words, either fish or fowl. It is either in a spec ‘ial category be- 
cause of some governmental regulation which is presumed to ‘be sufli- 
cient, or it is not. 

Senator Dovenas. And if you prohibited stock acquisition you 
should apply the same rule for asset acquisition / 

Mr. Barnes. Right. May I say something there? 

Senator Doveras. Please. 

Mr. Barnes. When you say have any suits been filed against banks, 
I don’t know how far we want to get into the question of banks per se, 
but my answer stands. Of course, there have been lots of suits filed 
against some organizations that operate in banking c apacities, like 
GMAC and cases like that. I have not attempted to go into those. 

Senator Doveras. I understand. I am speaking of the Sherman 
Act and Clayton Act questions. 

Mr. Barnes. Yes. 

Senator Doveras. There is one consideration which was stressed by 
a witness last week, which I thought deserved very careful thought, 
and it was this: Frequently these bank difficulties dev elop very sud- 
denly, or at least the knowledge of them develops very suddenly, and 
the FDIC has to act overnight. If there has to be a long delay for the 
FDIC or the Federal Reserve Board to go into the case and then trans- 
mit it to the Department of Justice with its findings and recommenda- 
tions, and then the Department of Justice has to make a decision, the 
patient may be dead by the time the Department of Justice decides 
either to approve the merger or to prosecute. 

Mr. Barnes. There is “always a danger of a bureaucratic delay. 
However, I point out that in H. R. 9424 there is specific provision 
that, for "example, the Attorney General or the other governmental 
agency to which the report is made may waive the 90- day notification 
statute in order to cover just that emergency of a bank that needs to be 
acquired immediately. I cannot conceive of an inability either of 
the banking agency to present the issue properly to the Attorney 
General, nor of the Attorney General’s unwillingness to cooperate so 
that an almost instant answer could be given. I do not think that 
that is a real problem. 

I seriously lieve it can be handled, and with that in mind this 
Waiver provision was placed in 9424 so that there would be authority 
for the Attorney General to act. quickly. 

Senator Dovwaias. Under the Celler bill, H. R. 9424, as I under- 
stand it, the Federal Reserve Board would have the exclusive task 
of prior examination of the proposed merger and recommendation to 
the Attorney General. Is that not true? 

Mr. Barnes. No. That is the present law, but I believe it is 
modified. 

Senator Dovetas. Let me direct your attention to page 

Mr. Barnes. There is a reference to the commission or board in 
section 11, but section 11 does provide the Federal Reserve Board 
shall apply to mergers of banks and banking associations and trust 
companies. 

Senator Doveras. That is the point. 

Mr. Barnes. Yes. 











70 REGULATION OF BANK MERGERS 


Senator Dovetas. The primary task of the Federal Reserve Board 
is to regulate the money supply ? 

Mr. Barnes. Yes. 

Senator Doveras. That is one of the most important tasks of any 
governmental agency. To my mind it is almost as important as pro- 
viding for the national defense. 

When you give this agency additional regulatory duties or functions, 
do you not burden it w ith redtape which will make it more difficult for 
it to perform its primary function? There are some 15,000 banks in 
the country and, as you know, the examining function is subdivided 
into three parts, namely, that the Comptroller of the Currency is in 
charge of bank examinations of national banks; the Federal] Reserve 
Board is in charge of the examinations of State banks which are mem- 
bers of the Federal Reserve System; the FDIC is in charge of the ex- 
amination of State banks which are not members of the Federal Re- 
serve System but which are insured under FDIC. 

Mr. Barnes. That is right. 

Senator Doverias. Then there is a small residue of those that are 
State banks neither under FDIC nor under the Reserve System, where 
the examination is exclusively in State hands. The Federal Reserve 
Board now has examining functions for 1,700 banks. This present 
draft of the Celler bill would require it to make recommendations in 
the case of all 15.000 banks, for over 13,000 of which it at present does 
not perform examining functions. 

I raised the question at our hearing last. week whether instead of 
making the Federal Reserve Board the sole sifting agency for the At- 
torney General, whether that could not be divided into three parts 
along the lines, as a matter of fact, of S. 3911, but not giving the 
discretionary powers to these corporations as is given by S. 3911; 
namely, to have the Comptroller of the Currency make the reports to 
the Attorney General for the national banks. and the Federal Reserve 
Board for State banks inside the Federal Reserve System, and the 
FDIC for State banks not in the Federal Reserve System, but under 
FDIC. In that way the burden on the Federal Reserve would be re- 
duced and each agency would report to you on that group of banks 
for which it was most competent to speak. 

Mr. Barnes. I would see no objection to that, Senator. I think 
that the only reason it was the other way in H. R. 9424 is that it fol- 
lowed the existing law. 

Senator Doveras. I think that is correct. 

Mr. Barnes. And it might very well be that as long as there is a 
compulsory reference to the Attorney General so that he knows about 
it and has a chance to intervene, but with the primary responsibility, 
as I have emphasized in my statement, on the various banking agen- 
cies, I would think that would be perfectly proper and might be a bet- 
ter system than we have here. 

Senator Doveras. Senator Frear, do you have any questions? 

Senator Frrar. Senator Douglas, thank you very much. TI am 
sorry I missed the beginning of Judge Barnes’ statement. T might 

say at the outset I have ereat respect for the opinions and ideas of 
the distinguished judge and the role he has played in the Justice De- 

artment. I am fearful we might differ a bit on this particular issue, 
ut may I have a second or two to ask a question ? 

Senator Dovatas. Certainly. 
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Senator Frear. I gathered from your testimony and from what I 
have read in the newspapers about the statements that have been 
made on H. R. 9424, that you have made a statement that if S. 3911 
is passed it might set a unique precedent, or that the banks are a 
unique part of our economy as far as their corporate structure is con- 
cerned. I am not sure if I exactly understood those statements. 

Mr. Barnes. What I tried to say is this: If the Senate and the 
House of Representatives in their wisdom think that banks should be 
put into a select category where, by reason of the existing regulation 
they are not subject to the same and should not be subject to the same 
regulation with respect to mergers that exists as far as all other cor- 
porations are concerned, I would bow to that judgment. 

Senator Frear. But you would not say it was good judgment? 

Mr. Barnes. No, I would not, because what little I know I think 
there is just as much reason to apply the same competitive standards 
with respect to mergers to banks with the exception of recognizing 
the failing bank corporation, which is more important in a bank than 
it is in an ordinary corporation merger because of its effect on so many 
other businesses and its effect on the community. 

I recognize you cannot put it entirely in the same category but I 
still believe—and that is what we try to do on all of the section 
7 revision—to make it, if it is applicable to anybody, applicable to 
all and not create these exemptions and not continue to carve out 
exemptions as now exist as far as the banking industry is concerned, 
because all of their mergers rely on asset rather than stock acquisition. 
Mr. Celler stated he did not intend to carve out an exemption for banks 
in 1950. When I first read the statute I thought it was most obvious 
there had been a carving out of banks, but apparently it was just one 
of those things that, like Topsy, grew. 

Senator Frear. Fundamentally your belief in the banking system 
of this country or the dual banking system as it exists is one of keen 
interest, I assume, and apparently you believe in it? 

Mr. Barnes. Right. 

Senator Frear. And it isa part of our economy that we must protect. 

Mr. Barnes. Absolutely. 

Senator Frear. You can form a corporation in the great State of 
Delaware, and so can I, for most any type of business that we want to 
do, without much supervision from a Federal agency. Personally 
I think that puts us in a little different category than if you wanted to 
go into Delaware and start a national bank and I wanted to start a 
State bank. 

Mr. Barnes. I agree with you. 

Senator Frear. I believe it really does set up a corporate struc- 
ture in a quite significantly different manner. So holding that in 
mind, it is logical that we would perhaps carve out an entity in this 
economic system for the banking operations of this country different 
than you would for the ordinary industrial corporation. 

Mr. Barnes. You are talking about the regulation of a bank when it 
is organized and in its operation, and you have not yet reached the 
regulation of bank mergers. That is the specific area we are talking 
about here. 

Senator Frear. Yes, sir; but I think we start off on a little different 
foundation in the beginning, so that when we get up to the point of 
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bank mergers I do not know that that changes the structure to the 
point you have stated. At least in my mind it has not quite changed 
it that far. 

I must admit again I have great respect for the Justice Department, 
and especially so for some of those people who are working with it 
and attempting to break monopolies in this country. I am not one 
who wants to see a monopoly in the banking industry of this country. 
We have witnessed a number of important mergers in that segment 
of our economy in the last few years, and perhaps we might witness 
more of them in the future. Iam glad to see you stated a moment ago 
that a bank failure in an area meant more than the failure of an indus- 
trial corporation that you and I might have in that same area. So the 
impact on the economy and the amount of money supply available in 
the area do have a great moral effect. 

Mr. Barnes. I think we should say it might and it probably would 
have a greater effect. Of course, if you get into the large corporation 
you might have a far greater economic effect. 

Senator Frear. Just as I would assume we would compare like 
with like. If we have a little corporation in a little town you could 
compare it with a little bank. But if we are going to use General 
Motors as an example, we would probably compare it with the Bank 
of America. 

Mr. Barnes. Or Studebaker. 

Senator Frear. Well, in your opinion §. 3911 fails completely to 
meet the need—— 

Mr. Barnes. You see, Senator Frear, everyone connected with this 
problem recognizes that there should be some restrictions on mergers 
of banks. They say that is a good thing. They want to maintain a 
competitive condition between these banks. Then we get to the question 
of how are you going to do it. We say we should have the same 
standard as any “other corporation, providing you have the facility 
and flexibility to move quickly because of the peculiar effect that a 
bank failure might have. 

Senator Frear. Yes, sir. It does not necessarily put them in the 
same category as the FDIC would have to in case of an impending 
bank failure in an area. They do not have to act if they do not desire 
to, with expediency, although we trust if you were down there, or 
the same people were—you may not always be there and we will have 
a different group—they could use that act and hold it up 90 days, 
or 120 days, or a year, or 10 years even, under H. R. 9424. 

Mr. Barnes. That is right. The same thing could be done by the 

banking agency supervising it. 

Senator Frear. But do you not think their interest is more - 
tinent to their own shop than would be the Justice Tee 

Mr. Barnes. No. Not the anticompetitive considerations, because 

I don’t think you have to do any more than talk with the various 
Seeenieni of the banking agencies. This is no criticism of them. 
We discussed it, Senator Douglas and I, and they are interested in 
preserving the banks. They do not have the same interest in the 
antic ompetitiv e aspects that the Department of Justice might have. 

Senator Frear. Do you think that feeling is general—that opinion 
you just expressed ? 

Mr. Barnes. Yes, I think it is general. 












i 


: 
3 
- 
‘ 
; 











REGULATION OF BANK MERGERS 73 


Senator Frear. I cannot agree with that, Judge. I think the Fed- 
eral Reserve and the FDIC are both interested in maintaining this 
dual banking system and maintaining competition between them. 
Mr. Barnes. That is right. That is what we said, and now we 
come to the conclusion of how do you do it. They want to set up a 
different standard and I do not think it should be. They want to 
use language which has not been interpreted by the courts and there 
is 





Senator Frear. Judge, I must admit we have something in com- 
mon now when we get. back to some of the interpretations of the 
courts. I think we can get together on that, probably. 

Mr. Barnes. Here you have the theory of section 7, which has been 
that it should apply to banks; it should apply to all mergers. There 
was no intention to exclude banks as far as asset acquisition excep- 
tions was concerned. It does now apply to a stock acquisition of 
banks. There has not been, so far as we have been able to find, any 
suggestion that section 7 should not apply to banks. It was never 
raised in the Transamerica case—the only case that has ever been 
brought under section 7 with respect to banks. 

So we now raise the question, why create a special category for 
banks. 5S. 3911 uses the language which has not been interpreted by 
the courts and which is not used in any other anticompetitive regula- 
tory body. Moreover, it gives this standard to a group that admit- 
tedly—and I — their statements in my statement—that admittedly 
do not have the great expertise in this limited area of antirust en- 
forcement. And it permits them to exercise a jurisdiction in language 
that has not been interpreted by the courts and from which there is 
no appeal to the courts. 

Senator Frear. What was that? 

Mr. Barnes. From which there is no appeal to the court. Unless 
you get into mandamus or prohibition. You see, if they refuse to 

ive their consent to the merger there can be no merger. Now we 
oe these prenotification requests for releases on mergers. We give 
a so-called railroad release letter, but that isnot binding. The person 
against whom we rule can go right ahead with his merger and then 
we have to go to court. Wecannot say it is unlawful. We can only 
say we will sue you. 

You take a regulatory agency such as the Federal Reserve Board 
and they say, “We will not permit this,” or, “We will permit it be- 
cause it does not unduly influence.” Nobody, no public interest, can 
have a judicial review there, as I see it. 

Senator Frear. What is that? 

Mr. Barnes. Even if a bank does not get what it wants it has no 
right of appeal. 

Senator Frear. I am not sure I quite understand that. There is 
just no appeal? There is no appeal? What you just said is, who 
would take an appeal. 

Mr. Barnes. Yes. 

Senator Frear. If somebody takes an appeal there can be an appeal. 

Mr. Barnes. Who is going to take it?) Suppose a bank comes ide 
and asks permission to merge and the Federal Reserve Board says, 
“Yes, you may merge.” Obviously, there will be no appeal. There 
is no consideration of public interest, which has the right to appeal. 
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Senator Frear. ‘There may be no appeal between the two banks 
going to merge, but there may be a third or a fourth or a fifth in 
that same area. 

Mr. Barnes. What can they do? 

Senator Frear. They may appeal. 

Mr. Barnes. No. They are not parties. The Attorney General 
is not a party, and nobody is there to represent public interest. 
How could some other bank come in and say we are going to appeal 
the decision of this Board that this merger is good ? 

Senator Frear. How do they do it when to corporate structures 
in an industry merge ? 

Mr. Barnes. They do not. They donot. In the banking industry 
two banks cannot merge under the regulation unless the appropriate 
authority says they can. There is the authority to aol the 
merger. Two corporations have no regulation like that. They come 
and ask for a preliminary informal opinion from the Attorney Gen- 
eral. “Do you think this is a proper case for merger!” The Attor- 
ney General says “No.” They do not have to pay any attention to it 
at all. They go right ahead and merge, and we have the problem of 
whether we are going to sue them, and then it gets to the court. 

Senator Frear. And you think that authority should not rest in 
either the Federal Reserve Board or the FDIC? 

Mr. Barnes. I think it is wise, as section 7 or 11 of the present Clay- 
ton Act do, to permit theoretically some public interest, and that is 
the interest of the Attorney General in maintaining the competitive 
picture. 

Senator Frear. Then you are saying that the Federal Reserve Board 
or the FDIC may not have public interest in the matter ? 

Mr. Barnes. Yes; that is possible. 

Senator Doveras. No; I do not think the judge is saying that. He 
is saying they haye their minds concentrated on other problems and 
do not give a due proportion to the maintenance of competition in the 
banking industry, in which I join him. 

Mr. Barnes. It is one of those things you cannot criticize them for. 
Those different governmental agencies are there for different purposes. 
The Attorney General’s Antitrust Division is there to attempt to main- 
tain competitive situations within industry, and in banks, and to avoid 
monopoly. That is not the primary function of the governmental 
regulatory banking boards. ‘They are there to insure the integrity of 
the banks; to see they do not go under and people do not lose money. 
It is a different emphasis. 

Senator Frear. The emphasis might be different, Judge. I recog- 
nize that. But I would be reluctant to think that either the members 
of the Board of Governors of the Federal Reserve System or the FDIC 
are people who do not have the public interest at heart. 

Mr. Barnes. Of course, I do not mean that. I would not say that. 

Senator Frear. And in mergers I believe that isa consideration. It 
might not be as much as the Justice Department thinks it should be, 
but I still think that they have the ordinary citizen in that district 
where the merger takes place in their hearts. 

Mr. Barnes. I think so, too. I think it is just a question of—as I 
mentioned before, I have discussed this situation informally with some 
of these gentlemen, for whom I have the highest personal respect. 
Antitrust to some extent is an esoteric type of study that a lot of 
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people are simply not interested in getting to the bottom of. It isa 
difficult procedure, as is typified in the Transamerica case. The Fed- 
eral Reserve Board has done it. The difference between the attitude 
of the Federal Reserve Board and some of the other regulatory bodies, 
like the Comptroller of the Currency, is that the Federal Reserve Board 
has been through this once in the Transamerica case and did not like 
what happened to their case, and they would be very happy to let the 
Attorney General bear the burden of antitrust prosecution, I think. 

Senator Frear. Does this prohibit either the Federal Reserve Board 
or the FDIC from coming to the Justice Department and 

Mr. Barnes. No; it does not. It says they may. 

Senator Frear. They still have the same right they now have, and 
the same privileges ¢ 

Mr. Barnes. Yes. They have more privileges because they may 
come to them, but they do not have to follow any advice that the 
Attorney General gives. The Attorney General does not have the 
right under 3911 to ‘take any independent action. 

Senator Frear. That is the same as if you and I had an industrial 
corporation ¢ 

Mr. Barnes. That is right. We give advice, but you do not have 
to follow it. Under the present law the Attorney General has the 
right to intervene if he thinks he should, after a banking agency ap- 
proved amerger. That right no longer exists under the proposed bill. 

Senator Frear. In your opinion, if S. 3911 becomes law in substan- 
tially the same way as the bill that is now before us, if a disagreement 
took place between the Federal Reserve Board’s idea of a merger and 
the Justice Department’s, then nothing would happen if it had to be 
taken to the courts. There would be no recourse on the part of the 
Justice Department. They could not go to the courts. 

Mr. Barnes. Precisely. 

Senator Frear. They could not ask any 

Mr. Barnes. No; because the law is changed and you now have no 
jurisdiction as such. We have no right to intervene and no right to 
take any position. We can give e advice if they ask for it, and that is 
an entirely different emphasis. Let us be frank. I think that the 
banking agencies want that rather than the present procedure because 
they have discussed the effect of the change. I have discussed it with 
them and poined out why I did not think it should be there, and they 
think it should be there; and they should not be bound, or give the 
Attorney General the right to intervene in a position contrary to them. 

Senator Frear. I believe that you understood what I said, but I have 
not quite gotten your answer clear in my mind. Should there be a 
disagreement, the Justice Department could go to a Feder al court and 
say that there is a case of monopoly in that particular are ar- 
ticularly because of a merger which has just taken place. But I think 
itis wider than that. If it is an area where there were 12 or 10 banks, 
or a lesser number, and they find they are merged into 1 bank and there 
is no competition at all in‘an area, should the Federal Reserve Board 
or the FDIC say they should go that far? I do not think it ever hap- 
pened, but in case it did, is there something that would prohibit the 
Justice Department from going to a Federal court ? 

Mr. Barnes. No. As I pointed out in my statement, we could sue 
under the Sherman Antitrust Act, but as I also pointed out, the theory 























76 REGULATION OF BANK MERGERS 


of the Clayton Act was to go a little further than the Sherman Act 
and prevent some of these activities in their incipiency. 

What we are doing is carving out the special category for banks. It 
is still true we could sue under the more difficult Sherman Act, but we 
could not sue under the better, or at least more readily enforceable, 
Clayton Act, as far as mergers are concerned. 

Senator Frear. What happens in the cases brought to you where 
the Justice Department feels competition has been arrested in certain 
areas between two industrial corporations? What act could you sue 
under ? 

Mr. Barnes. Under the Clayton Act, if it was a merger. We filed 
five of such suits. 

Senator Frear. Do you have access to the Sherman Act? 

Mr. Barnes. Yes. 

Senator Frear. Then you take the Clayton Act because it is more 
readily accessible or you think the results 

Mr. Barnes. It is a different standard entirely. The Sherman Act 
is a broad standard that is very difficult. When you start defining 
just what constitutes monopoly, you get into a very intricate problem. 
On the other hand, when you get to determining what tends to lessen 
competition, you have an entirely different and much easier standard 
to bring before the court, and that was the whole purpose-of.the Clay- 
ton Act—to make a different and easier standard. 

Senator Frear. Have you suggested any changes in the Sherman 
Act ? 

Mr. Barnes. No, sir. I suggested there be no changes in the Sher- 
man Act. 

Senator Frear. You agree with its principles? 

Mr. Barnes. I agree to its broad general policy. That is right. I 
think that is the way to leave it because it can bend and move and 
meet new situations, just as our Constitution can. 

Senator Frear. Thank you for your testimony. 

Senator Doue.as. Senator Bennett. 

Senator Bennerr: Mr. Chairman, on page 6-of the appendix to 
Mr. Jennings’ testimony before this committee, these words appear 
in referring to section 7 of the Clayton Act. Do you have that before 
you? 

Mr. Barnes. No; I do not. 

Senator Bennerr. Can you get a copy for Mr. Barnes? Beginning 
near the top. In fact let us begin at the end of the first line. 


Section 7 of the Clayton Act prohibits corporate mergers where there may be 
a substantial lessening of competition or a tendency to create a monopoly. That 
section and other sections of the Clayton Act are administered by certain named 
boards and commissions with concurrent enforcement authority in the Depart- 
ment of Justice; but the last paragraph of section 7 of the Clayton Act expressly 
provides that that section shall not apply to transactions in certain regulated 
industries which are duly consummated pursuant to authority given by the Civil 
Aeronautics Board, Federal Communications Commission, Federal Power Com- 
mission, United States Maritime Commission and the Secretary of Agriculture. 
We see nothing in the bank supervisory field or in the field of banking that 
should require the Congress to treat the regulated banking industry and its 
duly constituted supervisors in a very special and less favorable way than is 
the case in the regulated industries, commissions, and boards just named. 


Is that a correct statement ? 


Mr. Barnes. Well, down to the last sentence I think it is a correct 
statement. The conclusion. I point out to you that Congress in its 
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wisdom has seen fit to exempt from the antitrust laws the railroads 
under the Interstate Commerce Commission, certain aspects of the 
Civil Aeronautics Board and your Federal Power Commission and 
Maritime Commission. They are all exemptions, and created specifi- 
cally by Congress with the intent to exempt those activities which 
come in the supervision of these regulatory bodies on the antitrust 
laws. 

There has been no such attempt or intention demonstrated in legis- 
lative history as far as banking ee are concerned. 

As I told Senator Douglas here I do not profess to know enough 
about banking to say they should not be exempt entirely from anti- 
trust laws. If you are going to do that let us say banks should be 
exempt from antitrust laws and not, under the guise of continuing 
them under the antitrust laws, set up a special category created by 
this statute. 

Senator Bennerr. The clerk of the committee calls my attention 
to the fact that unless this bill is passed banks are in that category 
with respect to the acquisition of assets. Is that not correct? 

Mr. Barnes. No. They are still subject to section 7 of the Clayton 
Act. 

Senator Bennerr. In acquisition of assets as well as of stock? 

Mr. Barnes. No. Not. assets. 

Senator Bennett. Then my question is correct. With respect to 
the aequisition of assets they are in an exempt condition today and 
will be until this bill is passed. So to that extent they fall into the 
same class as the other industries that are exempted under these ex- 
emptions in the last section ¢ 

Mr. Barnes. No; I do not think they fall in the same class, Senator. 
May I point out that the history of section 7 in my Conversations with 
those who were instrumental in its passage indicates they did not con- 
template, nor does the congressional history contemplate, an exemp- 
tion that you now speak of. It is a loophole i in the law. It was not 
the intention of Congress to create this antitrust exemption for banks 
where there was an asset. acquisition. 

Senator Frear. What is the basis for that statement, Mr. Barnes? 

Mr. Barnes. The statement is there is no indication in the con- 
gressional record we have been able to find to indicate there was any 
intention to put banks in any special category. 

Senator Frear. Was there any intent to put them in? 

Mr. Barnes. They were talking all the time without putting banks 
under it along with every other type of corporation. That appears 
from the record that there was no attempt to carve out banks in aequi- 
sition of assets. Why would you carve a bank out from am asset 
acquisition and leave it in in a stock acquisition if you are going to 
eliminate banks? I have talked to Congressman Celler specifically 
about it. It makes no sense. 

I thought it was a little gimmick that had been intentionally created 
to exempt banks if they wanted to go by the asset route, and he penne 
me there was no such intention and it was purely a loophole that ¥ 
left there and not carefully considered. 

Senator Frear. Maybe that is Congressman Celler’ s idea—and I 


will admit he has great experience in this field—-but it may not be the 
idea of the rest of us. 


Mr. Barnes. I will agree with you. 
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Senator Frear. Also if Congress intended that they could have put 
them in instead of exempting them. 

Mr. Barnes. Surely. 

Senator ee So you can stress that side equally as well. 

Mr. Barnes. I do not think if Congress intended to exempt banks 
they would have said bank stock mergers are subject to section 7 and 
bank asset mergers are not. That is what they did, but they did not 
discuss it. 

Senator Frear. The stock issues come under the Federal controlling 
agency in that field, the SEC. 

Mr. Barnes. That has nothing to do with mergers, Senator Frear. 

Senator Frear. But it is a controlling agency as far as acquisition 
of stock is concerned. 

Mr. Barnes. Not the acquisition of stock: the issuance of stock. 

Senator Frear. I beg the Senator from Utah’s pardon for breaking 
in on him. 

Senator Bennerr. Mr. Chairman, the Senator from Utah appre- 
ciates the interposition, if it is a good word, of the Senator from 
Delaware. 

Senator Doveras. T think it is a bad word; but I am certainly not 
going to attack the vocabulary of the Senator from Utah. 

Senator Bennerr. The Senator from Utah has a feeling that the 
banking situation is more nearly comparable to the situation of those 
industries that are controlled by other Federal agencies than Mr. 
Barnes may feel. I have been given a copy of the hearings before the 
Antitrust Subcommittee of the Committee on the Judiciary of the 
House of Representatives and on page 5 of those hearings—the witness 
is Mr. Earl Kintner, General Counsel of the Federal Trade Commis- 
sion—he says: 

Although the present bill would add asset acquisitions to the coverage of sec- 


tion 7 in the case of banks, banking associations, and trust companies the com- 
mittee will recall that under section 11 of the Clayton Act jurisdiction to enforce 


section 7 is “vested in the Interstate Commerce Commission where applicable to 
common carriers subject to the Interstate Commerce Act, as amended: in the 
Federal Communications Commission where applicable to common carriers en- 
gaged in wire or radio communication or radio transmission of energy: in the 
Civil Aeronautics Board where applicable to air carriers and foreign air carriers 
subject to the Civil Aeronautics Act of 1938; in the Federal Reserve Board where 
applicable to banks, banking associations, and trust companies; and in the Federal 
Trade Commission where applicable to all other character of commerce.” 


So, Mr. Kintner believes that the law did in fact invest the Federal 
Reserve Board with the authority to enforce section 7 with respect 
to asset acquisitions of banks, banking associations, and trust com- 
panies. Am I wrong? 

Mr. Barnes. I do not think that was his intention, because anybody 
that says that section 7 applies to any asset acquisitions other than 
those subject to the Federal Trade Commission just does not follow 
the bill. 

Senator Bennerr. The clerk tells me I have misunderstood Mr. 
Kintner’s testimony. 

Mr. Rocrrs. Judge, may I ask you a question? 

Mr. Barnes. Stirely. 

Mr. Rogers. In 1950 when the law was amended the amendment 
covered corporations subject to the jurisdiction of the Federal Trade 
Commission. They did not specify banks in 1950? 
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Mr. Barnes. No. Banks are not subject to the Federal Trade Com- 
mission. 

Mr. Rocers. Just as these other agencies are not. 
have this exemption. 

Mr. Barnes. That is right. Therefore, no asset acquisition is sub- 
ject to section 7 unless the corporation is subject to the Federal Trade 
Commission. 

Mr. Rogers. Do you not think if we follow through with the Celler 
bill we should do just the same for all of the rest of these regulated 
industries ¢ 

Mr. Barnes. The difficulty there is that Congress has passed spe- 
cific legislation, for example, in the ICC, to provide that the ICC shall 
have jurisdiction over mergers and exempts what they do from the 
antitrust laws. Now, if you want to pass that type of bill here for 
banks and say give it to the jurisdiction of regulatory banking agen- 
cies, and exempt it from antitrust laws, that is something else. You 
are not doing it here; but what.you are doing is saying, we still want 
it subject to antitrust laws but we want it in a different category. 

Mr. Rocers. I think you might interpret it that way, but I think we 
are saying banks are not subject to antitrust laws—the Clayton Act. 

Mr. Barnes. Why have you got your standards as specified in S. 
3911% Why do you have this here? 

Mr. Rogers. We have a new standard, do we not? 

Mr. Barnes. You havea new standard. That is right. 

Mr. Rogers. That is right. 

Mr. Barnes. But when you say— 


That is why we 


* * * whether the effect thereof may be to lessen competition unduly or to tend 
unduly to create a monopoly— 

are you talking about anything about antitrust enforcement? You 
are not talking about that but setting up a new standard that does not 
exist in laws today. 

Senator Bennett. It seems to me, coming in cold as I have, that 
the effect of the Celler bill would be to make the lessening of com- 
petition the only basis on which the wisdom of mergers would be 
judged. The regulatory agencies, which have not only to regulate 
these banks up to the point of merger but must continue to regulate 
them after the point of merger recognize from their experience spe- 
cifically with the banking industry—which in many ways is a unique 
industry—that there are other standards which could be placed along- 
side this question of the lessening of competition, which they are in 
a unique position to take into consideration but which you, as the 
enforcer of the antitrust law, would be forced to ignore. Is that a 
correct analysis of this situation ? 

Mr. Barnes. It is substantially correct, Senator, and for that reason 
it was suggested the best solution might be for the banking regulatory 
bodies to have complete control over the ultimate decision, but merely 
be required to address a letter of inquiry to the Attorney General 
to determine what the anticompetitive effects of the merger might 
be. Thereafter they could follow or not follow that advice—whatever 
they wanted todo. It would be perfectly agreeable to us. 

We do not propose that we have enough judgment to evaluate these 
other matters that are peculiarly bank matters, but we do say ‘that 
the Attorney General should have some right to get his word in 





80 REGULATION OF BANK MERGERS 


somewhere. If they reject our advice, we should have the right to 
sue on our own. But that was not agreeable. 

Senator Bennett. Is this proposal 1 you are making contained in any 
specific amendment suggested for this bill ? 

Mr. Barnes. No. That was the suggestion I made at various times 
to representatives of various other banking agencies during the times 
that we have conferred upon the various bills that have been before 
Congress and what might be the solution to this vexing problem. 

All we want is a sound section 7 standard. We think that the 
Attorney General is the one to apply it. If there are other factors 
peculiar to banks, and any of these agencies say, “We recognize the 
Attorney General's opinion but there are other factors here which 
we have the expertise on” that is satisfactory to us, because as a prac- 
tical matter we do not think they will do it very often. 

Senator Doverias. You are making a very important statement. 
Would the Senator from Utah permit me to come in? 

Senator Bennerr. Yes. Of course. 

Senator Doueias. I want to see if I understand it. Are you saying 
that if the various regulatory agencies now existing in the field of 
banking are required to ask the opinion of the Attorney General, 
and he renders it, that your office would then be willing to let the 
final decision as to whether or not the merger would be approved, 

rest in the hands of these three regulatory. ageneies ¢ 

Mr. Barnes. Yes. So long as we did not tie our hands for the 
right to prosecute if we thought we should. 

Senator Dove.as. Oh. 

Senator Frear. That is not in H. R. 8424? 


Mr. Barnes. That is right. It is not in any bill as far as I know, 
because nobody would buy it. 

Senator Dove.as. Let us follow the last remark of yours out. Sup- 
pose the Federal Reserve, for instance, en the merger of na- 


tional banks, or the merger of State banks into national banks and 
asked you for an opinion, and you felt it would substantially lessen 
competition in a given city and, therefore, expressed your disapproval, 
and they. went ahead and did it anyw ay’ You would say that the 
Attorney General should still have the power to bring suit? 

Mr. Barnes. Yes. I think the Attorney General must have that 
power. I do not think I could waive it unless Congress tells me I 
should waive it. 

Senator Bennerr. Then there is no reason for the Federal Reserve 
Board to take any action at all, because they can assume automatically 
any time you disapprove a merger they would approve, that the 
merger can expect to be argued in the courts ? 

Mr. Barnes. Not necessarily. 

Senator Bennett. That would be the—— 

Mr. Barnes. That would be a probable result. 

Senator Bennerr. The probable result. 

Mr. Barnes. But we would not blind our eyes to the fact that a 
Board has its responsibility, and but one phase ‘of its responsibility is 
the anticompetitive picture if it existed there and upon which our ad- 
vice was based. If, for example, there was a failing bank, we probably 
would take it into consideration ourselves under the International 
Shoe case. 
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You know it may be a very fine distinction, but it is still a problem 
of where you are going to consent to something and, secondly, whether 
you are going to file suit to prevent it. 

Senator Bennerr. But the practical effect is that the Department 
of Justice still has the veto power over the regulatory agency ! 

Mr. Barnes. Only by suit. 

Senator Bennett. Through the process of suit. 

Mr. Barnes. Yes, and that is the court exercising it and not the 
Department of Justice. 

Senator Bennett. But the Department of Justice has the power 
to bring it into the court. 

Mr. Barnes. Right. 

Senator Bennerr. And set up the opportunity for veto. 

Mr. Barnes. That is right. We are talking about something that 
does not exist and is not in any bill at the present time. 

Senator Bennert. That is right. 

Mr. Barnes. But is just a discussion as to what might be the pro- 
cedure. 

Senator Brennetr. The committee will eventually have to write 
the bill and I think it should have this information before it to enable 
it to determine whether or not some such provision should be 
written in. 

Mr. Barnes. You will understand that we spent time on this and 
I am not fully prepared to discuss all of our views on other proposals 
at this time. But we would be very glad to confer with you and give 
your our final word on it if there is any disposition on your part to 
go into it. 

Senator Bennett. I have no further questions, Mr. Chairman. 

Senator Frrar. May I ask one more question? In the view of the 
Department of Justice, the Antitrust Division, what does it mean 
when it says “lessening of competition” ? 

Mr. Barnes. Tends substantially to lessen competition. That is 
an economic question that has to be answered as to whether or not that 
merger would eliminate (@) competition between a merged and merg- 
ing corporation ; and (6) eliminate competition as far as where the raw 
supply came from and where the finished product goes to. 

As applied to banks, these questions may involve how many cus- 
tomers the bank has and where they make their loans and whether 
they are making loans to the same people the other bank is, and 
whether they do the same line of business. You may have one bank 
which is largely a commercial bank and a bank that proposes to merge 
with it that is a noncommercial bank. Then you would have less 
chance of elimination of competition in such a merger. 

You can have a bank which is conservative and has its place of 
office in one location in a financial center and it limits its deposits 
to $10,000. They are not interested in anything less. A bank comes 
along that goes out and concentrates on small deposits and on small 
loans. You have complementary banking activities and there, again, 
there would be less tendency to lessen competition. 

If you have two banks of exactly the same kind, dealing with the 
same people, their merger might very well substantially lessen com- 
petition in a particular area once you have defined your market. 
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Senator Frear. Does the lessening of competition in the eyes of 
the Justice Department necessarily mean it is not in the public in- 
terest ¢ 

Mr. Barnes. Yes. That is the tendency. That is one of the two 
standards established by section 7 of the Clayton Act. That is Con- 
gress decision and not the Justice Department. It may tend to create 
a monopoly or substantially lessen competition. Those are our work- 
ing tools. 

Senator Frrar. Yes, but if any two banks in an area merge the 
Justice Department can say it lessens competition because there is just 
one bank after the merger and it definitely lessens competition because 
there is no competitor there. Does the Justice Department say that 
is not in the public interest because it does lessen competition ? 

Mr. Barnes. By enacting Clayton Act, section 7, Congress has al- 
ready proclaimed the public interest in promoting competition. The 
Justice Department simply applies the standards that Congress has 
given us. 

Senator Frrear. I am glad you said that. So then when you are 
talking about lessening competition, you do not view that in the light 
of public interest ? 

Mr. Barnes. That is correct. And the reason why we do not is 
because Congress has not said, “Look. See if it lessens competition 
and then whether it does or not you consider whether it is in the best 
public interest.” We do not have that authority. We do what Con- 
gress tells us to. Does it substantially lessen competition? That is 
the question for us. 

That is why I say, the suggestion I made is we can give that one 
circumscribed opinion on the lessening of competition. and if the bank- 
ing agencies want to say that despite that the public interest demands 
this merger go through, that is their responsibility. They may have 
very good reasons for it on which we are not competent. We would 
not obiect to it as long as we have the right to contest it in court if 
we think they are so wrong it must go to court. 

Senator Frear. But you follow pretty much the dictates of Con- 
gress? 

Mr. Barnes. As far as T possibly can. T do so. 

Senator Frear. I think he answered the question. Thank you, 
Senator. 

Senator Doveras. Jndge, we were very glad to have you appear. 
I want to wish vou well on your new job and hope you will not be a 
stranger to Washington in the future. You made a great record down 
here. 

Mr. Barnes. Thank you. 

Senator Doveras. IT must always temper mv words of praise but 
T was pleased to have vou say that you follow the economic standards 
in determining whether or not competition was substantially lessened. 
T had always thought that was the function of the Justice Depart- 
ment and there was no other way really of annlving this phrase. 

T remembered very vividly a letter which the Deputv Atterney 
General, Mr. William P. Rogers, addressed to Congressman Priest 
almost precisely a vear ago, on June 14. 1955, when he obiected very 
strennonslv to making a report as to whether the interstate oi] com- 
pact interfered with competition because he said, and T quote: 
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However, the investigation into the operation of the compact contemplated 
under the provision would apparently involve among other matters, questions 
in the field of economics. Such functions do not properly come within the activi- 
ties of the Department of Justice, which is the chief litigating arm of the 
Government. 

We cannot hold you responsible for all of the statements of your 
chief but, if they hold you in the esteem which they should, I hope 
that the testimony which you have given this morning may serve to 
educate them in what the real oper rations of the Department of Justice 
are or should be. I know while you are busy clearing up your desk 
to get away to the new responsibilities, where you will not have to 
testify before congressional committees—which must be a prospect 
of great relief —— 

Mr. Barnes. I have kind of enjoyed it, Senator. 

Senator Dovex.as. I hope you will call this matter to the attention 
of the Department and also that you will call to the attention of the 
Attorney General, Mr. Brownell, that when he testified before the 
Appropriations Subcommittee that there would be no report on the 
interstate oil compact this year that he was really violating the will 
of Congress that you have just so eloquently and firmly stated it is 
the purpose and intent of the Department of Justice sedulously to 

carry out. 

Mr. Barnes. Of course, that is a very tender subject, Senator, and 
I do not want to get too involved in it. [am almost through with my 
tour of duty here and I do not want to get involved in something just 
at the end, but I will point out we asked for considerable money to 
do that and Congress in its wisdom declined to grant us the money. 

Senator Dover as. I think and I may say that you tried to make 
the provision in the law ridiculous by asking for 110 inspectors. No 
110 inspectors are needed. Two or three lawyers and a couple of 
stenographers and an economist together with the information from 
the field offices, and you could have done it. 

But I do not wish to spoil this happy departure of yours with these 
words of carping criticism. In general you are a very fine public 
servant and the country has been fortunate to have you, and we wish 
you Godspeed as you go out. 

Mr. Barnes. Thank you very much. 

Senator Dovenas. Without objection, the full prepared statement 
of Mr. Barnes may be made a part of the record at this point. 

(The prepared statement of Mr. Barnes follows :) 


STATEMENT BY STANLEY N. BARNES, ASSISTANT ATTORNEY GENERAL IN CHARGE OF 
THE ANTITRUST DIVISION 


I appear today, at the request of your chairman, to present this Department’s 
views on 8. 3911. 

S. 3911 would amend subsection (c) of section 18 of the Federal Deposit Insur- 
ance Act. S. 3911 would provide, first, that “[n]o insured bank shall merge or 
eonsolidate with any other insured bank * * * without the prior written con- 
sent” of the appropriate Federal banking agency. Second, “granting or with- 
holding consent under this subsection,” the bill specifies that the appropriate 
banking agency shall “take into consideration,” in addition to a variety of other 
“factors enumerated in section 6 of this act,’ whether “the effect thereof may be 
to lessen competition unduly or to tend unduly to create a monopoly.”  [Ttalics 
added.] Finally, S. 3911 provides that “the appropriate agency may also requést 
the opinion of the Attorney General with respect to such auestion.” [Italics 
added. ] 
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Analyzing the pending bill, I plan first to state the need for some statute apply- 
ing Clayton Act section 7’s standards to bank asset acquisitions. In light of this 
need I shall next explain why, to our view, 8S. 3911 fails completely to meet such 
need. Finally, I treat why H. R. 9424, now pending before the Senate Antitrust 
Subcommittee, would more effectively promote free competitive enterprise in 
the business of banking. 




















I 


First, the need for plugging that loophole left by present section 7’s failure 
to cover asset acquisitions by banks. On the one hand, that provision’s stock 
acquisition bar applies to all corporations “engaged in commerce.” Section 7’s 
asset acquisition portion, in sharp contrast, covers only corporations “subject to 
the jurisdiction of the Federal Trade Commission.” Further, section 11 of the 
Clayton Act exempts banks from Federal Trade Commission jurisdiction by 
specifying that “authority to enforce compliance” with section 7 “is hereby 
vested * * * in the Federal Reserve Board where applicable to banks, banking 
associations, and trust companies.” On the the basis of these provisions this 
Department has concluded that asset acquisition by banks is not covered by 
section 7 as amended in 1950. 

As a result, section 7 is for practical purposes useless to cope with what the 
Comptroller of the Currency has described a “this recent trend of [bank] mergers, 
consolidations, and sales.” * Corroborating the rise in bank mergers the Chair- 
man of the Board of Governors of the Federal Reserve Board concluded that bank 
mergers “have gone up steadily.” * In 1952, his testimony reveals, there were 100 
bank mergers. This number jumped to 116 in 1953 and more than doubled to 
207 in 1954." Most important, the Federal Reserve Board Chairman concluded, 
this number is “still rising.” ° 

Even though the Justice Department has the right and duty to move against 
this tide of bank mergers under Sherman Act section 1, our antimerger efforts are 
nonetheless cramped by Clayton Act section 7’s failure to cover bank asset 
acquisitions. For mergers may meet Sherman Act standards yet fall before 
the Clayton Act’s more stringent bans. Congress’ clear object in its 1950 amend- 
ment of section 7 was to strike some mergers beyond the reach of the Sherman 
Act. Thus the Senate report ° explains that the “bill is not intended to revert to 
the Sherman Act test. The intent here * * * is to cope with monopolistic tend- 
encies in their incipiency and well before they have attained such effects as 
would justify a Sherman Act proceeding.” 

The report further states that the act’s intent is to have “broad application to 
acquisitions that are economically significant * * * [The] various additions and 
deletions, some strengthening and others weakening the bill, are not conflicting in 
purpose or effect. They are merely different steps toward the same objective, 
namely that of framing a bill which although dropping portions of the so-called 
Clayton Act test that have no economic significance, reaches far beyond the 
Sherman Act.” * 

To apply the same Clayton Act standards to bank asset acquisitions, as are 
now applied to bank stock mergers, is our prime aim. And this general, broad 
aim, apart from disagreements over means, is endorsed by the President of the 
United States, the Department of Justice, the Federal Trade Commission, and 
appropriate banking agencies. The President of the United States, for example, 
in his January 1956 Economic Report to Congress, stated : * 










































































































































































1 Reaching the same conclusion, a House Judiciary subcommittee staff report explained 
that, because of revisions in amendments to sec. 7, “* * * it became impracticable to in- 
clude within the scope of the act, corporations other than those subject to regu'ation by 
the Federal Trade Commission. Banks which are placed squarely within the authority of 
the Federal Reserve Board by sec. 11 of the Clayton Act, are therefore circumscribed 
insofar as mergers are concerned only by the old provisions of sec. 7 * * *.” (Staff report 
to Subcommittee No. 5 of the Committee on the Judiciary, House of Representatives, 82d 
Cong., 2d sess. (September 1952) ). 

* Hearings on current antitrust problems, before House Antitrust Subcommittee, 84th 
Cong., Ist sess., May 17, 1955, p. 453. 

* Hearings on a study of the antitrust laws, before Senate Antitrust Subcommittee, 84th 
Cong., Ist sess., June 24, 1955, p. 680. 

* Hearings on current antitrust problems, before House Antitrust Subcommittee, 84th 
Cong., Ist sess., June 13, 1955, p. 2159. 

* Hearings on a study of the antitrust laws, before Senate Antitrust Subcommittee, 84th 
Cong., Ist sess., June 24, 1955, p. 680. 

*S. Rept. 1775, 8ist Cong., 2d sess., pp. 4-5 (1950). 

* Thid 
* Economic Report of the President, January 1956, p. 79. 




































































REGULATION OF BANK MERGERS 85 


“Federal regulation should be extended to all mergers of banking institutions. 
Combined with the requirement for advance notice, this extension of the law 
would give the Government an opportunity to prevent mergers that are likely to 
result in undue restraint of banking competition.” 

In like fashion, Gov. J. L. Robertson of the Board of Governors of the Federal 
Reserve System stated before the House Antitrust Subcommittee considering like 
legislation: “The Board favors the objective of this legislation.”* Endorsing 
this view Comptroller of the Currency stated before the House Antitrust Sub- 
committee (Subcommittee No. 5) :” 

“We are in accord with the general purpose of H. R. 5948. We have no objec- 
tion to the principle that the acquisition of one bank by another through purchase, 
merger, or consolidation should not be permitted if the effect of the acquisition 
may be substantially to lessen competition. It is no less important to have 
competition in banking, when this can be done soundly, as it is in other fields of 
commerce and industry.” In the course of analyzing various differences over de- 
tail, this broad agreement on principle should not be obscured. 

So much for the need for legislation applying some competitive test for bank 
asset acquisitions. 


II 


This need 8S. 3911 fails to meet. The bill, I suggest, is deficient on at least two 
basic scores. First, it would set up competitive tests for bank mergers different 
from those that apply to other sectors of American business. Second, it might, 
even beyond the banking area, seriously dissipate enforcement efforts by decen- 
tralizing responsibility for enforcement of Clayton Act section 7. 

First, weaker section 7 standards for bank mergers. According to the pro- 
posed bill, competitive factors would be only one of numerous considerations to 


be taken into account by a banking agency in scanning a merger. Beyond that, 


the competitive considerations specified, whether the acquisition may “Jessen 
competition unduly or tend unduly to create a monopoly,” are far less stringent 
than those specified by Clayton Act section 7 for other American business. As a 
result, not only does the proposed bill prescribe weaker antitrust standards, but 
even that lesser standard is only one of many factors banking agencies must 


consider. 


Moreover, to the best of our knowledge, 8S. 3911’s phrasing is completely novel. 
It has never before appeared in any statute. Needless to say, therefore, courts 
have never construed S. 3911’s language, “lessen competition unduly or tend 
unduly to create a monopoly.” It has been difficult enough, as you know, to 
secure judicial interpretation of section 7’s standards. With this in mind, neither 
the bank agencies nor the banking community would have the slightest guide 
for applying this standard—‘“jerry built” for banks. 

All told, then, that proposal does little, if anything, to insure competitive enter- 
prise in banking. Any pretense that it does seems to me unrealistic and largely 
a sham. 

In support of this weaker standard, the First Deputy Comptroller of the Cur- 
renecy stated before your committee on June 12, 1956: 

“Under H. R. 9424 [which would apply normal section 7 standards to bank 
asset acquisitions] * * * no matter how desirable or even urgent a combination 
of banks might be from a banking or public-interest standpoint, and even though 
there was a reasonable probability of the possible ultimate failure of the bank 
to be acquired, it could not be consummated if the effect may be substantially 
to lessen competition or to tend to create a monopoly. We believe that this is 
an unsound premise.” 

This statement, I suggest, reveals a basic misunderstanding of section 7. For 
those situations the Comptroller specified, both before your committee and in his 
earlier testimony before the Senate Antitrust Subcommittee, would clearly seem 
to fall within the so-called failing corporation exemption, an exemption firmly 
embedded in section 7. As the House committee reporting on amended section 7 
put it: 

“The argument that a corporation in bankrupt or failing condition might not 
be allowed to sell to a competitor has already been disposed of by the courts. 
It is well settled that the Clayton Act does not apply in bankruptcy or receiver- 
ship cases. In the case of International Shoe Company v. The Federal Trade 


® Hearings before Antitrust Subcommittee (Subcommittee No. 5) of the Committee on 


the Judiciary, House of Representatives, 84th Cong., Ist sess., on H. R. 5948, p. 50. 
2 Ibid., p. 71. 
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Commission (280 U. 8. 291),” the House report continues: “[T]he Supreme Court 
went much further.”™“ It is unnecessary that there be actual bankruptcy or 
receivership. The Court there reasoned * that where the corporation acquired 
is “a corporation with resources so depleted and the prospect of rehabilitation 
so remote that it faced the grave probability of business failure * * * we hold 
that the purchase of its capital stock by a competitor (there being no other 
prospective purchaser), not with a purpose to lessen competition, but to facilitate 
the accumulated business of the purchaser and with the effect of mitigating 
seriously injurious consequences otherwise probable * * * does not substantially 
lessen competition or restrain commerce within the intent of the Clayton Act.” 
Likewise adopting this exception, the Senate committee report deemed this pro- 
viso would come into play when the acquired corporation is “heading in [the] 
direction” of bankruptcy.” 

Further indicating the absence of need for standards different from section 7 
is this Department’s repeatedly publicly expressed view, both in theory and prac- 
tice, of the International Shoe exception. Thus we have not prosecuted mergers 
where, because of either inadequate management, obsolete equipment, or a failing 
market, the acquired corporation’s prospects for survival seemed dim. Gaging 
likelihood of future business success, of course, may involve different factors in 
different industries. Should Congress apply section 7’s standards to bank asset 
acquisitions, let me assure you the Department of Justice would without doubt 
pay great heed to each banking agency’s judgment of a bank’s chances to prosper. 
This anticipated pattern of section 7’s enforcement against bank asset acquisi- 
tions should go a long way toward meeting the problem of “failing” banks the 
Federal Deposit Insurance Corporation raises. 

Even more basically, however, I suggest this committee weigh carefully the wis- 
dom of tailoring section 7’s strictures to the assertedly unique needs of the bank- 
ing industry. In the more than 60 years since the Sherman Act’s passage no one 
has suggested its provisions did not apply to banks as to all other sectors of 
American business. Similarly, in the Transamerica case,“ never was it urged 
that unamended section 7 did not apply with equal force to both banks and non- 
banking corporations. And finally, in its 1950 amendment to section 7, Congress 
reiterated prohibitions on stock acquisitions to fit banks the same as all other 
corporations. Against this background, we suggest this committee should move 
slowly in creating or encouraging special antitrust treatment for banks. 

Beyond the need for applying section 7 to all bank acquisitions is the problem 
of assigning enforcement responsibility. The pending bill provides merely that 
the appropriate agency if it desires “may * * * request the opinion of the At- 
torney General.” The banking agency is not obliged to do so. And even where 
the Attorney General’s advice is sought, the banking agency is not obliged to 
follow his view. This despite the fact that the Attorney General’s advice would 
treat issues which, m the language of the chairman of the Federal Reserve 
Board’s testimony before the Senate Antitrust Subcommittee “are of a character 
quite different from the functions normally exercised by the Board” and, again 
in his phrasing, involves “different spheres of governmental operation.” ” From 
this I concluded that, under S. 3911, the Attorney General would have little or no 
responsibility in an area where he has primary expertise, the area of enforcing 
section 7 against mergers. 

Such a result would be at odds with the apparent congressional desigu for 
section 7 enforcement. Though Clayton Act section 11 vests “authority to enforce 
compliance” with section 7 “in the Federal Reserve Board where applicable to 
banks, banking associations, and trust companies,” that provision specifies “the 
Attorney General shall have the right to intervene and appear in said proceed- 
ing.” This congressional decision to give the Department of Justice some say 
in enforcement of bank merger prohibitions is firmiy rooted in enforcement 
realities. Without this Department’s right to intervene, there might be as 
many different views of section 7’s standards and scope as there were agencies 
charged with its enforcement. The result could well be disparities in view 
which in turn might spell real enforcement inequities. 


1H. Rept. 1191, 81st Cong., Ist sess. (1949), p. 6. 

2280 0. S. 291, 303 (1930). 

2S. Rept. 1775, 81st Cong., Ist sess. (1940), p. 7. 

“4 Transamerica Corporation v. Roard of Governors of the Federal Reserve System, 206 
F. 24 163 (1958), cert. denied, 1953. 


13 Statement of Chairman Martin of the Federal Reserve Board before Senate Antitrust 
Subcommittee, May 23, 1956, p. 5. 
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Enforcement effectiveness as well requires some procedure for this Depart- 
ment’s intervention. Otherwise, in our overall responsibility for section 7’s 
enforcement—and I refer here to responsibility entirely outside of the banking 
area—we would be bound by bank merger precedents we had no voice in picking 
or shaping. 

Finally, I point out this proposal covers only mergers between insured banks. 
Some few banks are not insured. These, then, could still merge—without the 
approval of any Federal banking agency, and without even the passing considera- 
tion of competitive factors 8S. 3911 would require. 

For all these reasons, this Department opposes S. 3911. 


III 


We recommend, instead, enactment of H. R. 9424. That bill, passed unani- 
mously by the House of Representatives on April 16, 1956, is now pending 
before the Antitrust Subcommittee of the Senate Judiciary Committee. H. R. 
9424 would, among other things, apply section 7’s standards to bank asset, as 
they now do to bank stock, acquistions. Unlike 8. 3911, it carves no privileged 
sanctuary for bank asset acquisitions. Instead, in accord with more than a 
half century of antitrust history, it applies the same competitive standards to 
bank asset acquistions as now apply to bank stock mergers and to other sectors of 
American business. By so doing, it promotes effective and even-handed antitrust 
enforcement. 

By the same token, H. R. 9424 acknowledges the responsibility of Federal 
banking agencies in this area. Thus, were H. R. 9424 to become law, both the 
Federal Reserve Board and this Department would have enforcement roles. 
Thus, to repeat, section 11 initially vests “authority to enforce compliance with” 
section 7 “in the Federal Reserve Board where applicable to banks, banking 
associations, and trust companies.” Whenever the Federal Reserve Board, 
section 11 continues, “hall have reason to believe that any person is violating 
or has violated” section 7, “it shall issue and serve upon such person and the 
Attorney General a complaint stating its charges in that respect.” Section 11 
further provides, however, that the Attorney General “shall have the right 
to intervene and appear in said proceeding.” Such procedure, in my view, both 
acknowledges Federal banking agencies’ primary authority and responsibility 
and at the same time, safeguards and assures, with flexible procedures, uniform 
enforcement. 

For these reasons, therefore, I recommend enactment of H. R. 9424. 


Senator Doveras. Unfortunately, Congressman Celler could not: be 
with us this morning so I shall ask the third witness, Mr. Lee P. Miller, 
chairman of the federal legislative committee of the American Bank- 
ers Association to come forward at this time. 


STATEMENT OF LEE P. MILLER, CHAIRMAN OF THE FEDERAL 
LEGISLATIVE COMMITTEE; ACCOMPANIED BY J. 0. BROTT, 
GENERAL COUNSEL; AND J. J. SAXON, ASSISTANT GENERAL 
COUNSEL, AMERICAN BANKERS ASSOCIATION 


Mr. Miter. Good morning, sir. 

Senator Doueias. You may sit down, if you wish. 

Mr. Muuzer. Mr. Chairman, my name is Lee P. Miller. I am presi- 
dent of the Citizens Fidelity Bank & Trust Co. of Louisville, Ky., 
and chairman of the federal legislative committee of the American 
Bankers Association. It is in ‘the latter capacity that I have the 
privilege of appearing before you today on behalf of the association. 

Mr. Chairman, I have with me Mr. J. Brott, general counsel of the 
American Bankers Association, and Mr. J. J. Saxon, the assistant 
general counsel. 

T havea rather extensive statement. 

Senator Doveras. I will be very glad to have you proceed with it. 
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Mr. Miuer. I should like, if I may, to summarize it, or some por- 
tions of it, but I should also like to have, if agreeable, the entire state- 
ment filed for the record. 

Senator Dovcias. That will be done. It will be printed in the 
record. 

This he aring is being held on a bill, S. 3911, introduced in the Senate 
on May 23, jointly by ‘Senators F ulbright and Capehart, which would 
enlarge the present authority of the Federal bank supervisory author- 
ities over bank merger, consolidation, and assumption transactions. 

Specifically, this bill would amend section 18 (c) of the Federal 
Deposit Insurance Act— 

(1) To require the prior written consent of the Board of Gov- 
ernors of the Federal Reserve System, the Federal Deposit Insur- 
ance Corporation, or the Comptroller of the Currency, as the case 
may be, of any merger, consolidation or assumption transaction ; 

(2) To require the Comptroller, the Board, or the Corporation, 
as the case may be, in granting or withholding consent, to con- 
sider the factors enumerated in section 6 of the Federal Deposit 
Insurance Act, including the financial history and condition of 
the bank, the adequacy of its capital structure, its future earning 
prospects, the genet ral character of its management, and the con- 
venience and needs of the community to be served by the bank; 

(3) To require in addition that the appropriate agency consider 
whether the effect of any merger, consolidation, ac quisition of 
assets, or assumption of liabilities, may be to lessen competition 
unduly or to tend unduly to create a monopoly, and, in the interest 
of uniform standards with respect to the competitive aspects of 
any such proposed transaction, to require that each banking 
agency shall consult with each of the other two Federal banking 
agencies before taking any action ; and 

(4) To authorize the appropriate banking agency to request the 
opinion of the Attorney General with respect to the competitive 
aspects of any such proposed transaction. 

This proposed legislation would, therefore, write into the banking 
laws an express competitive test which the banking agencies would 
be required to apply uniformly, in conjunction with the tests enumer- 
ated under section 6 of the Federal Deposit Insurance Act, as set forth 
above, in determining whether to grant or withhold approval of any 
proposed bank merger, consolidation, or assumption transaction, and 
would also authorize the appropriate Federal bank supervisory agency 
to consult with the Attorney General with respect to the competitive 
aspects of any such transaction. 

Proposed legislation to the same effect was transmitted to the Senate 
and House on May 17, 1956, with a letter from the Acting Secretary of 
the Treasury urging its enactment, and enclosing a letter from the 
Director of the Bureau of the Budget stating that this proposed legis- 
lation is in accord with the program of the President of the United 
States. This proposed legislation also has the unqualified endorse- 
ment of the three Federal banking supervisory agencies, viz., the 
Board of Governors of the Federal Reserve System, the Comptroller 
of the Currency, and the Federal Deposit Insurance Corporation. : 

S. 3911, and the other proposals before this Congress which seek 
the same general objective, raise two fundamental questions. The first 
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question is whether any change in existing law is in fact warranted. 
The second question is what type of change should be made in existing 
law, if any change is in fact warranted. 

Now, Mr. Chairman, I will skip over to the top of page 6 now. 

In our opinion a healthy and vigorous competition permeates the 
banking industry in all of its aspects in communities, sections, areas, 
and in the Nation as a whole. It has been enhanced in recent years 
through present facilities for quick communication and accessibility 
to credit and other banking services, wherever they exist. Stern and 
aggressive competition is simply a fact of life in the banking industry 
today. Banking institutions which have failed to compete for business 
have been unable to keep pace with the growth of their competitors. 

In addition, banking institutions today, wherever located, are meet- 
ing constant and vigorous competition from other elements of the fi- 
nancial industry, some of which are actively sponsored by the Federal 
Government. In the competition for savings, insurance companies, 
savings and loan associations, and credit unions are strong competitors 
of the banking industry. These and other types of financial institu- 
tions also provide strong competition in various types of lending. 

In no other regulated industry does competition exist in numbers 
and in intensity to the degree it exists in the banking industry. This 

condition of competition pervades the industry not withstanding the 

degree of regulation and supervision to which it is subject. Congress 
and the States long ago determined that some degree of regulation 
should govern the entry into and conduct of the banking business. 
The extent to which regulation of the banking business has increased is 
well known. It is doubtful that any industry today is as closely regu- 
lated and supervised as the banking industry. 

In our Nation’s dual banking system regulation and supervision 
are divided into two broad categories : regulation and supervision by 
Federal authorities and regulation and supervision by the 48 separate 
State authorities. As between the regulation and supervision of the 
Federal authorities and the respective State authorities differences 
exist, some substantial and some minor, both with respect to the extent 
of the regulation and supervision and the character of the regulation 
and supervision. Similarly, regulation and supervision among the 

48 separate State jurisdictions also vary in extent and character. 

Basically and generally, however, regulation and supervision, 
whether State or Federal, relate to all of the primary elements of the 
banking business and embrace : 

(a) Entry into the banking business, including, for example, 
capital requirements, character of proposed management, com- 
petitive situation, prospects of successful operation, and others; 

(6) Establishment of additional branches as to which gen- 
erally the same regulatory requirements apply as in the organi- 
zation and chartering of a new bank; 

(c) Merger and consolidation of existing banks, as to which 
the determining factors were spelled out earlier in this state- 
ment; 

(d) Kinds of and limits on loans; 

(e) Investment powers ; 

(7) Limitation on payment of interest on savings deposits ; 

(g) Prohibition on payment of interest on demand deposits ; 
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(hk) Definition of requirements as to what constitutes demand 
or savings deposits for the purposes of limitations or prohibi- 
tion on the payment of interest; 

(7) Maintenance of overall capital requirements; 

(j) Investment in banking facilities or other real property; 

(4) Requirement for selection and obligations of directors ; 

(7) Interlocking directorates ; 

(m) Underwriting of securities ; 

(n) Authority for and exercise of trust powers, personal and 
corporate ; and 

(o) Others, including liquidation. 

In addition, the fiscal policies and operations of the Treasury and 
the Federal Reserve Board are a substantial factor in the determina- 
tion of the prime rate on bank loans, which is the rate basically de- 
terminative of other bank loan rates. Finally, banks, including trust 
departments and separate trust institutions, are subject to precise 
statutory requirements as to examination and reports. 

The nature of the banking business, serving as it does as custodian 
of the savings of the people of the country in the form of checking 
and savings deposits—and likewise serving the public in many fidu- 
ciary capacities—has long caused it to be considered as affected with a 
public interest. It is precisely because of this relationship to the 
public that the banking business has so long been regulated and su- 
pervised by specialized agencies, intimately familiar by reason of his- 
torical background and experience with banking in all its phases, 
including the competitive phases. It has long been the policy of Con- 
gress, whenever additional authority over banking has been deemed to 
be necessary, to keep the regulation of the banking industry unified 
by vesting such additional authority in existing banking agencies. 
Conversely, dispersal of authority over the banking industry among 
other additional Government agencies has wisely been avoided in the 
public interest. 

The Congress recently reaffirmed this long-time policy in the Bank 
Holding Company Act of 1956, which vests in the Board of Governors 
of the Federal Reserve System sole authority for the administration 
and enforcement of that act. 

Yet, pending before the present Congress are other bills, designed 
to extend the governmental authority over bank merger transactions, 
which would reserve this long-time policy of the Congress. Bills now 
before the Senate Judiciary Committee would grant to the Department 
of Justice and/or to the Federal Trade Commission a substantial 
measure of regulation and contro] over a vital area of the banking 
industry. 

As this committee knows, the present authority of the Department 
of Justice over bank merger transactions applies only to the limited 
area of stock acquisition transactions which involve only bank holding 
company acquisitions. The existence of this authority in the Depart- 
ment of Justice, affecting the limited areas of bank holding company 
transactions, hardly seems a logical basis for extending the jurisdic- 
tion of that Department to cover bank mergers effected by acquisition 
of assets, which is the route most bank mergers take. Moreover, it 
should be noted that the continued existence of this limited authority 
in the Department of Justice over bank holding company acquisitions 
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seems questionable in the light of the recent action of this Congress in 
adopting the Bank Holding Company Act of 1956, which vests in a 
benkine agency control over expansion of bank holding companies 
and requires that agency to administer a competitive test, among other 
tests, in granting or withholding approval of proposed bank holding 
company acquisitions. It. therefore, seems to us to be unnecessary and 
inconsistent to continue this authority in the Department of Justice for 
the additional reason that it allows, even if in a limited way, a con- 
tinuing dispersal of authority for the regulation and control of the 
banking industry. 

The bill before this committee, S. 3911, would have the effect of 
centralizing jurisdiction over all major aspects in the banking agencies, 
which, by knowledge and experience, are best equipped to administer 
the industry. Theeffect of this bill would be to put all bank mergers— 
however effected—on a parity and to assure uniform administration 
of the law with respect to all such transactions. 

Mr. Chairman, the bill now before your committee, S. 3911, is in 
accord with the following resolution adopted by the executive council 
of the American Bankers Association on April 24, 1956: 


Whereas there are proposals pending in Congress in the form of two bills, 
H. R. 5948 and H. R. 9424, which would bring bank mergers consummated through 
acquisition of assets within the scope of section 7 of the Clayton Act and thereby 
lodge with the Justice Department concurrently with the Board of Governors 
of the Federal Reserve System jurisdiction to determine the impact of such 
mergers on competition ; and 

Whereas the banking industry is subject to as strict supervision by the Federal 
and State bank supervisory authorities as are the other federally regulated and 
supervised industries in which merger transactions are excluded from the appli- 
cation of section 7 of the Clayton Act when consummated under the authority 
given by the administering commission or board ; and 

Whereas there are many important banking factors aside from purely com- 
petitive factors entering into merger decisions which must receive appropriate 
consideration and weight and the bank supervisory agencies which are inti- 
mately familiar by reason of historical background and long experience with 
banking in all its phases, including the competitive factors, are best qualified 
to weigh these factors and reach decisions which are in the best interests of 
banking and the public : Now, therefore, be it 

Resolved, That the American Bankers Association reaffirms its opposition to 
H. R. 5948, and to H. R. 9424 to the extent that it applies to bank mergers; and 
be it further 

Resolved, That the American Bankers Association recommends to Congress 
that if legislation be enacted it should be by amendment to the Federal banking 
laws to place the final responsibility for approval or disapproval of bank mergers 
in the appropriate bank supervisory authorities as to the banks subject to their 
respective jurisdiction and supervision. 


We in the banking industry are not aware of uny valid reasons 
which would justify any lack of confidence in the ability and good 
faith of the banking agencies to administer and enforce the banking 
laws, including any specific provisions of banking law affecting the 
maintenance of competition in the banking industry. 

In our opinion, it cannot validly be argued that any alleged lack 
of technical knowledge and experience in the bank supervisory 
authorities with respect to the administration of the antitrust laws 
justifies a policy of slicing from the banking agencies a major part of 
their authority over the banking industry and transferring that 
authority to another agency. 

First of all, in our opinion, it seems questionable, if not plainly 
wrong, to assess any proposed bank merger transaction, small or 
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large, solely on the basis of an isolated competitive test, and this 
would be particularly unfortunate if the agency administering the 
test were unfamiliar with the banking industry and inexperienced 
n the regulation and supervision of the industry. 

The more numerous and important other factors such as we have 
spelled out earlier in this statement should receive appropriate or in a 
given case equal or greater weight, and technical knowledge and 
experience in administeri ing these ‘factors lies in the banking agencies. 
In any case, the technic “al antitrust experts of the Department of 
Justice will continue, as in the past, to be available for consultation 
with the banking agencies. 

Moreover, as the chairman of the Senate Banking and Currency 
Committee pointed out in a statement on the Senate floor in intro- 
ducing the bill now before this committee, there are certain circum- 
stances in which bank mergers may substantially lessen competition 
and yet be desirable in the ‘interest of the public and sound banking, 
and he set forth the following practical examples of these cireum- 
stances. That is Senator Fulbright’s statement. There are six 
different reasons. If you do not mind, they will speak for themselves 
and I will pass over that. 

These illustrations punctuate the unique importance of intimate 
familiarity with the problems affecting the banking system and of 
individual banks, if the provision of any law affecting the banking 
industry is to be administered in the public interest. Accumulated 
knowledge and judgment of problems uniquely affecting the banking 
industry constitute a singularly valuable asset that cannot be trans- 
ferred merely by provision of law. Moreover, the existence of this 
knowledge in the banking agencies also assures a high degree of ad- 
ministrative efficiency and economy which, if lost, would result in 
such an administrative overlap and duplication as to burden the regu- 
lator and regulated alike. Euitable, efficient, and objective adminis- 
tration of the banking laws, including all laws specifically relating 
to competition, would, in our opinion, most likely result from ad- 
ministrative policy forged out of the combined experience and know!l- 
edge of the several papery 7 agencies. 

In our opinion, S. 3911 is also consistent with the policy adopted 
by the Congress with respect to the authority over merger trans- 
actions engaged i in by other regulated industries. 

Congress as a matter of public policy shields many industries from 
competition in varying degrees. In other industries State regulation 
of certain activities is substituted for Federal antitrust coverage. 
Regulatory statutes exempt rate agreements, agreements on standards, 
entry, merger and consolidation, and other transactions from anti- 
trust coverage, if approved by the designated Federal agency. In 
connection with merger and consolidation transactions, note, for ex- 
ample, the character ‘of exemptions accorded in section 7 of the Clay- 
ton Act to transactions subject to the Civil Aeronautics Board, the 
Federal Communications Commission, the Federal Power Commis- 
sion, the Interstate Commerce Commission, the Securities and Ex- 
change Commission, the United States Maritime Commission, and 
the Secretary of Agriculture. 

The effect of these exemptions is to make respective agency ap- 
proval of mergers and consolidations within those industries an effec- 
tive bar to attack under the antitrust laws. (See, e. g., Interstate 
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Commerce Act, 49 U.S. C. 5b (1952) : Federal Communications Act, 
47 U.S. ©. 2218, 222 (c) (1) (1952): Federal Power Act, 16 U.S. C. 
824b (1952); and Civil Aeronautics Act, 49 U.S. C. 488 (b).) 

If the Congress should decide that further legislation is necessary 
or desirable with respect to merger transactions in the banking indus- 
try, we are strongly of the opinion that such additional legislation— 
following the precedents now existing with respect to these other 
regulated industries—should be by amendment to the banking laws 
to provide that the banking agencies should have final authority to 
grant or withhold approval of any proposed bank-merger transaction. 
S. 3911 would accomplish this result. 

Under the bill before this committee, S. 3911, and under the reso- 
lution adopted by the American Bankers Association for vesting 
final authority over all bank-merger transactions in the banking 
agencies, no merger could be effected without the prior written con- 
sent of the banking agency having jurisdiction. Since the require- 
ment of prior written consent also necessarily requires prior notice 
of the proposed merger to the banking agency concerned, the objective 
of the premerger notification provision in the other bills pending be- 
fore this Congress is met under S. 3911. 

On the whole, in our judgment the banking agencies through the 
years have supervised and regulated the banking industry with fair- 
ness, thoroughness, competence, and objectivity. This supervision 
and regulation run to all aspects of the industry’s operation, including 
merger, consolidation, and assumption transactions. 

Guided by the foregoing considerations, we are convinced that 
final authority over all bank merger and assumption transactions 
should be centered in the banking agencies, which in our judgment 
will more effectively and objectively carry out the will of the Con- 
gress and better protect the interests of the public. The American 
Bankers Association, therefore, strongly supports the bill before this 
committee, S. 3911, in preference to other proposed legislation pend- 
ing before other committees of this Congress. 

Senator Doveras. Senator Frear. 

Senator Frear. No questions. Thank you, Mr. Chairman. 

Senator Doveras. Senator Bennett. 

Senator Bennett. No questions at this point. 

Senator Doveras. I have 1 or 2 minor questions, Mr. Miller. On 
page 9 of your statement you say most bank mergers are effected 
through acquisition of assets. 

Is it not true that virtually all bank mergers are effected through 
the acquisition of assets rather than the acquisition of stock? 

Mr. Mriuer. Practically all. Yes, sir. 

Senator Doveras. Have you ever known of a case in which a merger 
was effected through the purchase of stock ? 

Mr. Mirrer. Yes. As in our own case—our own bank—we bought 
the stock of a small outlying bank and momentarily paid for it and 
immediately put the bank into liquidation, and through liquidation 
took over the assets. It was accomplished through the purchase of 
stock but it was a simultaneous transaction which in effect was the 
purchase of the assets, but practically all of them are a purchase of 
assets, 

_ Senator Dovetas. The acquisition of bank stock by a national’ bank 
is, I believe, forbidden by the National Banking Act ? 


79319—56——-7 
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Mr. Mixter. Itis. Yes, sir. 

Senator Douetas. This is true, is it not of most State laws? 

Mr. Mitier. And in most cases by State law as well. 

Senator Dovexas. That is right. So mergers have been effected 
through the acquisition of assets and this is not merely a minor loop- 
hole with which we are dealing but it is the route by which mergers 
have been carried out. Is that not true? 

Mr. Mitxer. That is right. In practically all cases. 

Mr. Saxon. The point there is that we think 48 State banking laws 
like the national law prohibits the acquisition of stock of one bank 
by another, but in the absence of sureness by examination of the laws 
of the 48 States it is merely a saving phrase we used. 

Senator Doue.as. I would like to indicate the degree of intensity 
of the problem. There is one other comment in which you said that 
the Bank Holding Company Act of 1956 vests in the Board of Gover- 
nors of the Federal Reserve System sole authority for the administra- 
tion and enforcement of that act with respect to the further expan- 
sion of bank holding companies. 

I happen to be rather proud of the so-called Douglas amendment 
which took away discretionary powers from the Federal Reserve Sys- 
tem in dealing with interstate acquisitions and placed an absolute 
prohibition on such interstate acquisitions unless specifically permit- 
ted by State statute. 

Mr. Mutxer. That was in accord with the thinking of the American 
Bankers Association in that same respect. 

Senator Doue.as. That is correct. I want to say in this respect I 
am very glad that the American Bankers Association supported the 


Senator from Illinois rather than supporting the Federal Reserve Sys- 
tem. Ihave no further questions. Senator Bennett. 
Senator Bennerr. May I make an observation? Probably am 


counsel can answer this: Is it not true that if S. 3911 is passed and the 
control of mergers through asset acquisition is left in the hands of the 
regulatory agencies, that the Department of Justice still has access 
to the Sherman Act if it feels there has been a very substantial dam- 
age to the public interest? 

Mr. Miiter. That is true, Senator. 

Mr. Saxon. That is correct. 

Mr. Brorr. That is correct. 

Senator Bennerr. Then the only thing for which they are fighting 
is the privilege of moving under the more convenient Clayton Act, 
and they are not in fact completely removed from or denied any op- 
portunity to express the public interest. 

Mr. Mittrr. That is exactly correct. 

Senator Bennert. They have the Sherman Act. 

Mr. Mitier. That is correct. 

Senator Bennerr. Mr. Chairman, it seems to me that the testimony 
of this witness repeats the situation that I gathered from readin 
hurriedly the testimony of Mr. Jennings and the discussion wit 
Judge Barnes, that if the Celler Act is adopted the only criterion on 
which judgment will be made with respect to bank mergers is. the 
competitive criterion, because that is the only field in which the Fed- 
eral Reserve Board and the Justice Department have authority under 
the Clayton Act. 

Mr. Miter. That is true, Senator. 
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Senator Bennerr. And the American Bankers Association and the 
bank regulatory agencies feel that while that criterion is important, 
there are in this specialized field other criteria which may be more 
important. 

Mr. Mitier. Many others. Yes, sir. 

Senator Bennett. Which, if the bill were passed to give the Depart- 
ment of Justice full jurisdiction they oui not only be permitted 
to ignore, but would be expected to ignore because those criteria are 
outside of their responsibility. 

Mr. Miter. That is right. 

Senator Bennett. So it seems to me if the other proposal were 
adopted we would have bank mergers judged solely on the basis of 
their effect on competition. There might be some ameliorating cir- 
cumstances, but these people would not be either required or neees- 
sarily expected to take into consideration these other criteria that you 
have laid down in your testimony. 

Mr. Miiter. Yes, sir. We testified to that effect before Senator 
O’Hahoney’s committee, the Antimonopoly Subcommittee of the 
Judiciary Committee, and to that effect exactly, sir. 

Senator Bennerr. One of the interesting problems we have then 
is, is a bank merger more nearly related to the merger of ordinary 
industrial or commercial companies, or is the bank merger more nearly 
related to the whole process of regulating the banking industry. On 
the basis of how we decide that question we may move in our deter- 
mination as to where the responsibility for supervising the merger 
properly belongs. ‘Thank you, Mr. Chairman. 

Senator Doveras. I know it is generally inadvisable for members 
of the committee to argue with each other before the witnesses, but 
since the Senator from Utah was not present in the early portion of 
Judge Barnes’ testimony, I think it is appropriate for the sake of the 
record that it should be pointed out that he clearly indicated that 


the International Shoe Company case, which is mentioned on page 7 
of his statement, and which was decided in 1930, — merger 


and consolidation even though it would substantially limit competi- 
tion, if it seemed necessary or desirable to save the company from a 
very difficult financial situation. 

Senator Bennet. That is right. 

Senator Doveras. So the injunction of the Clayton Act is by no 
means absolute. He stated the ruling of the court in the International 
Shoe Company case has been carried out administratively by the 
Department of Justice since that time. 

Senator Bennerr. Is it not true, Mr. Chairman, that refers only 
to a set of circumstances which indicate impending failure or bank- 
ruptcy ¢ 

Senator Doveras. I think so, 

Senator Bennett. And there are many other criteria in the present 
banking act which would not be covered even by the International 
Shoe Company case. 

Mr. Mittrr. May I interject a thought? 

Senator Doveras. Surely. 

Mr. Mitter. This supposition of a corporation with resources so 
depleted and the prospect of rehabilitation so remote—— . 

Senator Bennetr. You are reading from the language? 
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Mr. Miutzer. I am reading from the language of the case. That is 
such an extreme and such an aggravated case that I do not see where 
the provisions of this case could be related to the banking industry, 
because when you get a situation of a bank with its assets so depleted, 
that bank is out of the picture.. Before the bank would get into that 
sort of shape, possibly one or more of the banks in the area would 
work with the supervisory authorities in an effort to save the situ- 
ation and bring about a merger which they could approve, which 
would not be possible under the standard of the Shoe case, or under 
H. R. 9424 because of the requirement of 90 days’ notice because that 
would be too late. The situation would be gone and it would be a 
terribly serious and dangerous thing if banking had to be conducted 
in that manner by the regulatory authorities. 

Senator Dovetas. The second comment I should like to make is 
that I do not think the reason why the Department of Justice has 
employed the Clayton Act rather than the Sherman Act so fre- 
quently is merely because it is more convenient. As the testimony 
of Judge Barnes in colloquy with the chairman indicated, the prohi- 
bition in the Sherman Act is against monopoly and restraint of trade. 
When that act was passed in 1890 the economic thinking tended to 
move along the line of sharp contrast between absolute competition 
and absolute monopoly between the members of small firms, changes 
in whose individual output would not affect price on the one hand with 
nbsolute competition and absolute monopoly, on the other hand, 
where one company or a pool of companies had complete control over 
the supply—100 percent control—as was the case largely with the 
salt pool and with the whisky group—and I believe good whisky is 
produced in Louisville ‘ 

Mr. Miuuer. The best, sir. 

Senator Doveras. And with the Standard Oil Co. and the sugar 
refineries of the Atlantic seaboard where you have virtually complete 
monopoly. 

Gradually, in the intervening years people realized competition 
could be substantially lessened even though absolute monopoly had 
not been achieved. 

Therefore, to restrict this movement toward a substantial lessening 
of competition, the Clayton Act was passed. The economists had not 
yet found a word for the evil which the Congress was seeking to 
remedy, but they have since done so by the term “oligarchy,” which 
means control not by one producer but where a large proportion of 
the output is controlled by a few firms. 

It is oligarchy rather than complete monopoly which is the char- 
acteristic of most American large-scale industries today. There are 
some cases of complete monopoly, such as in shoe name and I 
believe it is true in nickel, but comparatively few ; but what we do face, 
and what we face in the banking industry is the “control of the grant- 
ing of credit in a given locality or a given area even, by a relatively 
small number of large banks. 

So it is not merely more convenient to sue under the Clayton Act, 
but it is a better way of reaching an evil which the Congress and, 
therefore, presumably the people try to guard against. 

I merely add this for the sake of the record. 

Senator Bennerr. Off the record. 

(Discussion off the record.) 
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Senator Bennett. I have no further statement to make, Mr. Chair- 
man. 


Senator Dovenas. Thank your very much. 


Mr. Mitre. Gentlemen, I appreciate this opportunity of being 
with you today. 

Senator Dovetas. Without objection the full prepared statement 
of Mr. Miller will be made a part of the record at this point. 

(The prepared statement of Mr. Miller is as follows :) 


STATEMENT OF LEE P. MILLER, ON BEHALF OF THE AMERICAN BANKERS ASSOCIATION 


Mr. Chairman, my name is Lee P. Miller. I am president of the Citizens 
Fidelity Bank & Trust Company of Louisville, Ky., and chairman of the Federal 
legislative committee of the American Bankers Association. It is in the latter 
capacity that I have the privilege of appearing before you today on behalf of 
the association. 

This hearing is being held on a bill, S. 3911, introduced in the Senate on 
May 23, jointly by Senators Fulbright and Capehart, which would enlarge 
the present authority of the Federal bank supervisory authorities over bank 
merger, consolidation, and assumption transactions. 

Specifically, this bill would amend section 18 (c) of the Federal Deposit 
Insurance Act (1) to require the prior written consent of the Board of Governors 
of the Federal Reserve System, the Federal Deposit Insurance Corporation, or 
the Comptroller of the Currency, as the case may be, of any merger, consolida- 
tion, or assumption transaction; (2) to require the Comptroller, the Board, or 
the Corporation, as the case may be, in granting or witholding consent, to con- 
sider the factors enumerated in section 6 of the Federal Deposit Insurance 
Act, ineluding the financial history and condition of the bank, the adequacy 
of its capital structure, its future earning prospects, the general character of 
its management, and the convenience and needs of the community to be served 
by the bank; (38) to require in addition that the appropriate agency consider 
whether the effect of any merger, consolidation, acquisition of assets, or assump- 
tion of liabilities, may be to lessen competition unduly or to tend unduly to 
create a monopoly, and, in the interest of uniform standards with respect to 
the competitive aspects of any such proposed transactions, to require that each 
banking ageney shall consult with each of the other two Federal banking 
agencies before taking any action; and (4) to authorize the appropriate banking 
agency to request the opinion of the Attorney General with respect to the com- 
petitive aspects of any such proposed transactions. 

This proposed legislation would, therefore, write into the banking laws an 
express competitive test which the banking agencies would be required to apply 
uniformly, in conjunction with the tests enumerated under section 6 of the 
Federal Deposit Insurance Act, as set forth above, in determining whether 
to grant or withhold approval of any proposed bank merger, consolidation, or 
assumption transaction, and would also authorize the appropriate Federal bank 
supervisory agency to consult with the Attorney General with respect to the 
competitive aspects of any such transaction. 

Proposed legislation to the same effect was transmitted to the Senate and 
House on May 17, 1956, with a letter from the Acting Secretary of the Treasury 
urging its enactment, and enclosing a letter from the Director of the Bureau 
of the Budget stating that this proposed legislation is in accord with the 
program of the President of the United States. This proposed legislation also 
has the unqualified endorsement of the three Federal banking supervisory agen- 
cies, viz, the Board of Governors of the Federal Reserve System, the Comp- 
troller of the Currency, and the Federal Deposit Insurance Corporation. 

S. 3911, and the other proposals before this Congress which seeks the same 
general objective, raise two fundamental questions. The first question is 
whether any change in existing law is in fact warranted. The second question 


is what type of change should be made in existing law, if any change is in 
fact warranted. 


Under present law, 


the Federal Deposit Insurance Corporation is expressly 
required to pass on a merger, consolidation, or assumption transaction, where 
the assuming or resulting bank is an insured State bank which is not a member 
of the Federal Reserve System and where either the aggregate capital stock 
or aggregate surplus of all the banks participating in the transaction is de- 
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creased by reason of the transaction. The consent of the Corporation must 
also be obtained for any merger, consolidation, or assumption transaction 
between an insured bank and a noninsured bank. The Corporation has authority 
to grant or withhold permission for a resulting bank, which is an insured 
nonmember State bank, to acquire one or more branches as a consequence of 
the merger, consolidation, or assumption transaction. 

The Board of Governors of the Federal Reserve System also has authority 
under section 18 (c) of the Federal Deposit Insurance Act to pass on merger 
and consolidation transactions of State member banks where either the com- 
bined capital or surplus of the resulting bank will be less than the combined 
eapital or surplus of the participating banks. The Board of Governors of the 
Federal Reserve System has authority to grant or withhold permission for a 
resulting bank, which is a State member bank, to acquire one or more branches 
as a consequence of the merger or consolidation transaction. 

Authority of the Comptroller of the Currency over merger, consolidation, and 
assumption transactions applies to consolidation of a National bank with another 
National bank and of a State bank with a National bank; to merger of a Na- 
tional or State bank into a National bank; and to acquisition of assets of a Na- 
tional bank or an insured State bank by a National bank or a District of Columbia 
bank. 

Further, under section 7 of the Clayton Act, the Department of Justice and the 
Board of Governors have dual authority over bank mergers accomplished through 
stock acquisition, which has only limited application since banks generally are 
prohibited by law from purchasing the stock of other banks, with the result that 
such authority covers only the minority of transactions involving bank holding 
companies, The Department of Justice also has jurisdiction under the Sherman 
Act over bank merger transactions, but to our knowledge has never invoked the 
Sherman Act with respect to bank mergers, nor, in our opinion, has it ever 
had substantial ground for doing so. 

Under the Banking Holding Company Act of 1956, the Board of Governors of 
the Federal Reserve System is vested with sole authority for administration 
and enforcement of the provisions of that act with respect to further expansion 
of bank holding companies. Among the factors which the Board is expressly 
required under the act to consider in passing on any acquisition, merger, or con- 
solidation of a bank holding company or subsidiary thereof is the following: 

“Whether or not the effect of such acquisition or merger or consolidation would 
be to expand the size or extent of the bank holding company system involved 
beyond limits consistent with adequate and sound banking, the public interest, 
and the preservation of competition in the field of banking.” 

Gradually over the last 30 years the banking business has undergone very basic 
change. Along with the development of mass production in industry, equivalent 
mechanization in agriculture, and mass distribution and selling, the banking 
industry has slowly witnessed the elimination of units devoted to serving the 
needs of a limited number of customers. So-called wholesale banking has 
gradually been forced to give way to so-called retail banking. As in the pro- 
duction and distribution industries, banking is on a mass basis. 

Mass producing and selling inevitably brought sharp change in distribution of 
credit. The personal, consumer, and installment loan has become a major factor 
in the distribution of bank credit. So, too, the small business loan, and the crop, 
seed, livestock, homestead, and farm machinery loan. And this same period 
has witnessed the ever-increasing availability of the term loan to business and 
agriculture. 

Checking services for individuals and business alike provide the cheapest, 
most rapid, and convenient means to pay and transfer funds and contribute 
materially to the smooth and efficient conduct of the Nation’s business. New 
types of checking services have been developed. Today, ail banks in all localities 
strive against each other and against competing financial business for the savings 
or demand deposits of individuals and business alike. 

The expansion over the last decade in bank deposits, in agricultural, install- 
ment, personal, and commercial lending, in checking services, and, indeed, in 
every phase of banking activity has been in direct relation to the vast expansion 
in the economy of the country. This development has been accompanied by geo- 
graphic shifts in population and industry. There has been a substantiai trend 
toward decentralization of population and industry. Some communities have 
grown larger, not merely as a result of the general growth in population, but 
also as a result of voluntary movement of industry accompanied by migration of 
workers to these communities. The banking industry has net been immune from 
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the effects of these social and economic trends. It has been part and parcel of 
these trends. 

Thus, although the growth in deposits, lending, and other bank operations has 
been distributed among institutions of all sizes, from the smallest to the largest, 
this growth has not always been equal among units of smaller and larger insti- 
tutions. Some of the smaller banks have enjoyed a larger expansion in deposits 
and lending than have other banks of the same general size classification, and 
this disproportionate expansion is likewise found among the larger banking insti- 
tutions. Although the growth in deposits and lending of large institutions is 
more subject to comment merely because of size, the expansion both in smaller 
and larger institutions is attributable to and reflects. the growth within the 
economy—industrial, commercial, and agricultural—of the Nation. 

In our opinion, a healthy and vigorous competition permeates the banking 
industry in all of its aspects in communities, sections, areas, and in the Nation 
as a whole. It has been enhanced in recent years through present facilities for 
quick communication and accessibility to credit and other banking services, 
wherever they exist. Stern and aggressive competition is simply a fact of life 
in the banking industry today. Banking institutions which have failed to com- 
pete for business have been unable to keep pace with the growth of their 
competitors. 

In addition, banking institutions today, wherever located, are meeting constant 
and vigorous competition from other elements of the financial industry, some of 
which are actively sponsored by the Federal Government. In the competition 
for savings, insurance companies, savings and loan associations, and credit unions 
are strong competitors of the banking industry. These and other types of financial 
institutions alsv provide strong competition in various types of lending. 

In no other regulated industry does competition exist in numbers and in 
intensity to the degree it exists in the banking industry. This condition of com- 
petition pervades the industry notwithstanding the degree of regulation and 
supervision to which it is subject. Congress and the States long ago determined 
that some degree of regulation should govern the entry into and conduct of the 
banking business. The extent to which regulation of the banking business has 
increased is well known, It is doubtful that any industry today is as closely 
regulated and supervised as the banking industry. 

In our Nation’s dual banking system regulation and supervision are divided 
into two broad categories—regulation and supervision by Federal authorities and 
regulation and supervision by the 48 separate State authorities. As between the 
regulation and supervision of the Federal authorities and the respective State 
authorities differences exist, some substantial and some minor, both with respect 
to the extent of the regulation and supervision and the character of the regulation 
and supervision. Similarly, regulation and supervision among the 48 separate 
State jurisdictions also vary in extent and character. 

Basically and generally, however, regulation and supervision, whether State 
or Federal, relate to all of the primary elements of the banking business and 
embrace (a) entry into the banking business, including, for example, capital 
requirements, character of proposed management, competitive situation, pros- 
pects of successful operation, and others; (0b) establishment of additional 
branches as to which generally the same regulatory requirements apply as in the 
organization and chartering of a new bank; (c) merger and consolidation of 
existing banks, as to which the determining factors were spelled out earlier in 
this statement; (d) kinds of and limits on loans; (e) investment powers; 
(f) limitation on payment of interest on savings deposits; (g) prohibition on 
payment of interest on demand deposits; (i) definition of requirements as to 
what constitutes demand or savings deposits for the purposes of limitations or 
prohibition on the payment of interest; (i) maintenance of overall capital 
requirements; (j) investment in banking facilities or other real property; 
(k) requirements for selection and obligations of directors; (1) interlocking 
directorates; (m) underwriting of securities; (m) authority for and exercise 
of trust powers, personal and corporate; and (0) others, including liquidation. 
In addition, the fiscal policies and operations of the Treasury and the Federal 
Reserve Board are a substantial factor in the determination of the prime rate 
on bank loans, which is the rate basically determinative of other bank loan rates. 
Finally, banks, including trast departments and separate trust institutions, are 
subject to precise statutory requirements as to examination and reports. F 

The nature of the banking business, serving as it does as custodian of the 
savings of the people of the country in the form of checking and savings 
deposits—and likewise serving the public in many fiduciary capacities-—has 
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long caused it to be considered as affected with a public interest. It is pre- 
cisely because of this relationship to the public that the banking business has so 
long been regulated and supervised by specialized agencies, intimately familiar 
by reason of historical background and experience with banking in all its 
phases, including the competitive phases. It has long been the policy of Con- 
gress, whenever additional authority over banking has been deemed to be 
necessary, to keep the regulation of the banking industry unified by vesting 
such additional authority in existing banking agencies. Conversely, dispersal 
of authority over the banking industry among other additional Government 
agencies has wisely been avoided in the public interest. 

The Congress recently reaffirmed this long-time policy in the Bank Holding 
Company Act of 1956, which vests in the Board of Governors of the Federal 
Reserve System sole authority for the administration and enforcement of that 
act. 

Yet, pending before the present Congress are other bills, designed to extend 
the governmental authority over bank merger transactions, which would reverse 
this long-time policy of the Congress. Bills now before the Senate Judiciary 
Committee would grant to the Department of Justice and/or to the Federal 
Trade Commission a substantial measure of regulation and control over a vital 
area of the banking industry. 

As this committee knows, the present authority of the Department of Justice 
over bank merger transactions applies only to the limited area of stock acquisi- 
tion transactions which involve only bank holding company acquisitions. The 
existence of this authority in the Department of Justice, affecting the limited 
areas of bank holding company transactions, hardly seems a logical basis for 
extending the jurisdiction of that Department to cover bank mergers effected by 
acquisition of assets, which is the route most bank mergers take. Moreover, it 
should be noted that the continued existence of this limited authority in the 
Department of Justice over bank holding company acquisitions seems question- 
able in the light of the recent action of this Congress in adopting the Bank Hold- 
ing Company Act of 1956, which vests in a banking agency control over expan- 
sion of bank holding companies and requires that agency to administer a com- 
petitive test, among other tests, in granting or withholding approval of proposed 
bank holding company acquisitions. It, therefore, seems to us to be unneces- 
sary and inconsistent to continue this authority in the Department of Justice 
for the additional reason that it allows, even if in a limited way, a continuing 
dispersal of authority for the regulation and control of the banking industry. 

The bill before this committee, 8. 3911, would have the effect of centralizing 
jurisdiction over all major aspects in the banking agencies, which, by knowledge 
and experience, are best equipped to administer the industry. The effect of this 
bill would be to put all bank mergers—however effected—on a parity and to 
assure uniform administration of the law with respect to all such transactions. 

Mr. Chairman, the bill now before your committee, S. 3911, is in accord with 
the following resolution adopted by the executive council of the American 
Bankers Association on April 24, 1956: 

“Whereas there are proposals pending in Congress in the form of two bills 
H. R. 5948 and H. R. 9424, which would bring bank mergers consummated 
through acquisition of assets within the scope of section 7 of the Ciayton Act and 
thereby lodge with the Justice Department concurrently with the Board of 
Governors of the Federal Reserve System jurisdiction to determine the impact 
of such mergers on competition ; and 

“Whereas the banking industry is subject to as strict supervision by the Fed- 
eral and State bank supervisory authorities as are the other federally regulated 
and supervised industries in which merger transactions are excluded from the 
application of section 7 of the Clayton Act when consummated under the 
authority given by the administering commission or board; and 

“Whereas there are many important banking factors aside from purely com- 
petitive factors entering into merger decisions which must receive appropriate 
consideration and weight and the bank supervisory agencies which are inti- 
mately familiar by reason of historical background and long experience with 
banking in all its phases, including the competitive factors, are best qualified to 
weigh these factors and reach decisions which are in the best interests of 
banking and the public: Now, therefore, be it 

“Resolved, That the American Bankers Association reaffirms its opposition to 


H. R. 5948, and to H. R. 9424 to the extent that it applies to bank mergers; and 
be it further 
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“Resolved, That the American Bankers Association recommends to Congress 
that if legislation be enacted it should be by amendment to the Federal banking 
laws to place the final responsibility for approval or disapproval of bank mergers 
in the appropriate bank supervisory authorities as to the banks subject to their 
respective jurisdiction and supervision.” 

We in the banking industry are not aware of any valid reasons which would 
justify any lack of confidence in the ability and good faith of the banking 
agencies to administer and enforce the banking laws, including any specific 
provisions of banking law affecting the maintenance of competition in the bank- 
ing industry. 

In our opinion, it cannot validly be argued that any alleged lack of technical 
knowledge and experience in the bank supervisory authorities with respect 
to the administration of the antitrust laws justifies a policy of slicing from 
the banking agencies a major part of their authority over the banking industry 
and transferring that authority to another agency. 

First of all, in our opinion, it seems questionable, if not plainly wrong, to 
assess any proposed bank merger transaction, small or large, solely on the basis 
of an isolated competitive test, and this would be particularly unfortunate if 
the agency administering the test were unfamiliar with the banking industry 
and inexperienced in the regulation and supervision of the industry. 

The more numerous and important other factors such as we have spelled out 
earlier in this statement should receive appropriate or in a given case equal 
or greater weight, and technical knowledge and experience in administering 
these factors lies in the banking agencies. In any case the technical antitrust 
experts of the Department of Justice will continue, as in the past, to be available 
for consultation with the banking agencies. 

Moreover, as the chairman of the Senate Banking and Currency Committee 
pointed out in a statement on the Senate floor in introducing the bill now before 
this committee, there are certain circumstances in which bank mergers may sub- 
stantially lessen competition and yet be desirable in the interest of the public 
and sound banking, and he set forth the following practical examples of these 
circumstances : 

“1. Where there is a reasonable probability of the ultimate failure of the 
bank to be acquired. 

“2. Where because of inadequate management the acquired bank’s future 
prospects are unfavorable. 

“3. Where the acquired bank is a problem bank with inadequate capital or 
unsound assets and its acquisition by another bank would be the best practical 
means of dealing with the problem. 

“4. Where the acquired bank has no adequate provision for management 
succession or its management is incompetent. 

“5. Where the acquired bank is an uneconomic unit or is too small to meet 
the needs of its community by providing loans of sufficient size or by providing 
needed banking facilities. 

“6. Where several banks in a small town are compelled by an overbanked 
situation to resort to unsound competitive practices which may eventually have 
an adverse effect upon the condition of such banks and the merger of two or 
more banks would, therefore, be in the public interest.” 

These illustrations punctuate the unique importance of intimate familiarity 
with the problems affecting the banking system and of individual banks, if the 
provision of any law affecting the banking industry is to be administered in 
the public interest. Accumulated knowledge and judgment of problems uniquely 
affecting the banking industry constitute a singularly valuable asset that can- 
not be transferred merely by provision of law. Moreover, the existence of this 
knowledge in the banking agencies also assures a high degree of administrative 
efficiency and economy which, if lost, Would result in such an administrative 
overlap and duplication as to burden the regulator and regulated alike. Equi- 
table, efficient, and objective administration of the banking laws, including all 
laws specifically relating to competition, would, in our opinion, most likely 
result from administrative policy forged out of the combined experience and 
knowledge of the several supervisory agencies. 

In our opinion, 8. 3911 is also consistent with the policy adopted by the 
Congress with respect to the authority over merger transactions engaged in 
by other regulated industries. 

Congress as a matter of public policy shields many industries from competition 
in varying degrees. In other industries State regulation of certain activities is 
substituted for Federal antitrust coverage. Regulatory statutes exempt rate 
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agreements, agreements on standards, entry, merger and consolidation, and other 
transactions from antitrust coverage, if approved by the designated Federal 
agency. In connection with merger and consolidation transactions, note, for 
example, the character of exemptions accorded in section 7 of the Clayton Act 
to transactions subject to the Civil Aeronautics Board, the Federal Communica- 
tions Commission, the Federal Power Commission, the Interstate Commerce Com- 
mission, the Securities and Exchange Commission, the United States Maritime 
Commission, and the Secretary of Agriculture. 

The effect of these exemptions is to make respective agency approval of mergers 
and consolidations within those industries an effective bar to attack under the 
antitrust laws. See, e. g., Interstate Commerce Act (49 U. 8. C. 5b (1952) ) ; Fed- 
eral Communications Act (47 U. 8. C, 221a, 222 (c) (1) (1952) ) ; Federal Power 
Act (16 U. S. C. 824b (1952)) ; and Civil Aeronautics Act (49 U. 8S. C. 488 (b)). 

If the Congress should decide that further legislation is necessary or desirable 
with respect to merger transactions in the banking industry, we are strongly of 
the opinion that such additional legislation—following the precedents now exist- 
ing with respect to these other regulated industries—should be by amendment 
to the banking laws to provide that the banking agencies should have final 
authority to grant or withhold approval of any proposed bank merger transaction. 
S. 3911 would accomplish this result. 

Under the bill before this committee, S. 3911, and under the resolution adopted 
by the American Bankers Association for vesting final authority over all bank 
merger transactions in the banking agencies, no merger could be effected without 
the prior written consent of the banking agency having jurisdiction. Since the 
requirement of prior written consent also necessarily requires prior notice of the 
proposed merger to the banking agency concerned, the objective of the premerger 
notification provision in the other bills pending before this Congress is met under 
S. 3911. 

On the whole, in our judgment, the banking agencies through the years have 
supervised and regulated the banking industry with fairness, thoroughness, com- 
petence, and objectivity. This supervision and regulation run to all aspects of 
the industry’s operation, including merger, consolidation, and assumption trans- 
actions. 

Guided by the foregoing considerations, we are convinced that final authority 
over all bank merger and assumption transactions should be centered in the 
banking agencies, which, in our judgment, will more effectively and objectively 
earry out the will of the Congress and better protect the interests of the public. 
The American Bankers Association, therefore, strongly supports the bill before 
this committee, S. 3911, in preference to other proposed legislation pending before 
other committees of this Congress. 


Senator Dove.as. I have a statement from Mr. Ben H. Ryan, imme- 
diate past president of the Independent Bankers Association. Also 
two letters from banks in Concord, N. H., addressed to Senator 
Bridges. They will go in the record, together with any others that 
may be received. 

(The material referred to follows :) 


THE INDEPENDENT BANKERS ASSOCIATION, 
OFFICE OF THE ILLINOTS DrREcTOR, 
East Moline, Il., June 15, 1956. 
Senator J. W. FULBRIGHT, 
Chairman, Committee on Banking and Currency, United States Senate, 
Senate Office Building, Washington, D. C. 


Dear SENATOR: My attention has just been called to an article in the American 
Banker of June 14, 1956, wherein it is stated that the Independent Bankers 
Association have no objection to S. 3911 amending the Federal Deposit Act. 

I have no idea where the American Banker received such information because, 
if such were the case, the Independent Bankers Association would be very 
inconsistent in their testimony, having testified on two different occasions before 
the Antitrust Subcommittee of the House—once on May 16, 1955, and again on 
July 6, 1955. I again testified before the Senate Subcommittee on Antitrust and 
Monopoly on May 23, 1956. I recently received a telephone call from Mr. Donald 
L. Rogers, counsel for your committee, inviting me to appear before your com- 
mittee in favor of 8. 3911. I told Mr. Rogers I could not appear in favor of 
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the bill because the independent bankers were in favor of the enforcement of 
any legislation pertaining to bank mergers being left in the hands of the Attorney 
General for final action. 

The Independent Bankers Association are not inconsistent in their thinking. 
We have a principle to uphold and believe in fighting for that principle. 

We are aware that the Comptroller of the Currency has stated that he has seen 
no harm in the mergers that took place in New York. We are also aware that the 
Federal Reserve Board have changed their thinking from a year ago when they 
favored the Attorney General enforcing this legislation. We are also aware that 
the American Bankers Association switch from one side to the other depending 
on which way the wind blows. 

In order to keep the records straight, I am enclosing a copy of my testimony 
before the Senate Subcommittee on Antitrust and Monopoly and would appreciate 
your entering that testimony, together with this letter, in the records. 

Very truly yours, 
B. H. Ryan, State Director. 


COMMITTEE ON BANKING AND CURRENCY, 
UNITED STATES SENATE, 
June 18, 1956. 
Mr. B. H. Ryan, 
State Director, The Independent Bankers Association, 
State Bank of Rast Moline, East Moline, Ill. 


Dear Mr. RYAN: Senator Fulbright has asked me to thank you for your 
letter of June 15 and to advise you that your statement before the Senate Sub- 
committee on Antitrust and Monopoly will be made a part of the record of the 
hearings on §S. 3911. 

I would like to clarify the situation in regard to my telephone call inviting 
you to appear before the committee. I believe your statement that I invited you 
to appear “in favor” of S. 3911 is rather misleading. I called you at the request 
of Senator Robertson, chairman of the Banking Subcommittee, to advise you 
that the hearings were being held and that you would be given an opportunity 
to testify. I certainly do not want the impression created that I was soliciting 
your testimony either for or against the bill. 

I am taking the liberty of sending copies of this letter to Senator Robertson, 
Mr. Ben DuBois, and Mr. Harry Harding, so that the record will be clear and 
there can be no doubt as to my position in this matter. 

Sincerely yours, 
Donatp L. Rogers, Counsel. 


STATEMENT OF Ben H. RYAN, IMMEDIATE Past PRESIDENT OF THE INDEPENDENT 
3ANKERS ASSOCIATION OF AMERICA 


Mr. Chairman and members of the committee, my name is Ben H, Ryan. I 
am president of the State Bank of East Moline, IlL, and the immediate past 
president of the Independent Bankers Association of America. I am here today 
as a representative of the Independent Bankers Association and we are pleased 
to have the opportunity to be heard on this wieghty problem. 

My views on the subject are those of a small town banker and I believe repre- 
sent the views of most of the members of our organization. My position has 
enabled me to come in close contact with the small-business man and farmers 
and I think I know many of their problems. I know the competition they are 
obliged to meet—competition that at times seems hardly equitable. I am 
convinced that the small-business man plays a tremendously important part in 
the economy of the country. He is of such worth that he needs encouragement 
in a day when consolidations, mergers, and concentration of our economy is 
so visible to the naked eye. 

If legislation can devise ways and means of preserving small, independent 
business and at the same time permit sane growth in our big corporations, much 
will be accomplished in preserving a sound economy for America. It has been 
said that this is a country where big business and little business can live side 
by side. This would appear to me to be a dubious statement unless legislation 
can be passed and adequately enforced so that the brute strength of the 
“big” will not destroy the business of the little fellows. i 

The conflict between the little and the big is as old as history—there have 
been many conflicts between Davids and Goliaths. David’s experience was so 
contrary to the usual that it has a recorded place in history and is often quoted. 
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Those who support the giant corporations claim that bigness is efficient; that 
it adds much to our material welfare, and that the integration of many lines 
under one roof is advantageous to the stability of the big corporation. Some 
argue that the big corporations should control the raw materials; carry through 
on all the different stages of manufacture, finally placing the finished product 
in the hands of the consumer. Of course, this would do away with many of 
the suppliers. Whether the control of all the processes of manufacture would 
be more economical is a question. Some of the smaller businesses have been 
very proficient in their limited enterprises and you can build business too 
big; can build it to the point where it is awkward; where it lacks elasticity, 
but the gigantic size of the corporation makes competition most difficult to a 
small producer. 

If we are to maintain a capitalistic system, which I am sure we all believe 
must be maintained, stakes in the system must be well diffused. We must have 
many small, independent businesses where competition flourishes, for competi- 
tion is an ingredient of the capitalistic system. I would like to quote from an 
article written by Theodore H. Silbert, president of Standard Factors Corp., 
which appeared in the American Banker May 6, 1955, as follows: 

“Small business is a measure of the vitality of our country’s economy of free 
enterprise,’ Mr. Silbert explains, “and so far as it has worked. Behold our 
country’s high standard of living—the highest in the world. When small busi- 
ness ceases to flourish, private enterprise will be on the way out. Our economy 
can flourish only if tens of thousands of small businesses, that start each year, 
continue to have that opportunity.” 

“Small business, he adds, provides free competition. This creates free mar- 
kets. Thus, individuals have the freedom of growth of personal initiative and 
success or failure of individual judgment. The preservation of our competitive 
system and development of new business are ever important to the security of 
our Nation.” 

Mr. Silbert pointed to the fact that small businesses become even more im- 
portant when one considers the vast number of them. “Think of it,” he said, 
“there are today about 4,250,000 such small businesses in these United States 
compared with only 25,000 large companies, or, better said, the largest com- 
panies—which qualify unconditionally as big business.” Of the 4,250,000 small 
businesses, we find the following important classifications : 


Approximately 
mete |S, wa é 1, 800, 000 
Service ae ast _ 800, 000 


Construction____- 450, 000 
Manufacturing____ 7 325, 000 


Wholesalers_________ 300, 000 


Other and 575, 000 


4, 250, 000 

Business cannot regulate itself in a competitive economy. The Government 
must legislate fair rules for the game. In a great country like ours, big busi- 
ness is expected—is accepted, and its responsibility to the economy, as a whole, 
should never be forgotten by those who are charged with the management of 
our giant corporations. Political liberties cannot be sustained unless supported 
by economic liberties, the opportunity for small businesses to exercise their 
ingenuity to the utmost. 

In the complicated business life of this country, corporations are a necessary 
vehicle but that does not mean that they should not be well regulated. I do not 
know why subsidiaries should be piled upon subsidiaries unti! the chain of 
their connection is most obscure. As much as possible, the Congress should 
view the future as best it can, providing legislation that locks the barn before 
the barn is empty. It is a recognizable fact, I believe, that reforms are brought 
about by abuses. When these abuses are allowed to occur, much damage is 
done that might have been prevented. 

The Sherman Act came into being on account of abuses that were occurring 
vrior to 1890. At that time the “strong,” with no conception of business ethics, 
were ruthlessly exterminating their weaker competitors. The passage of the 
Sherman Act is witness to the fact that our lawmakers of that day realized 
full well the destructiveness of our business system and that the country 
eouldn’t continue to go forward unless rules were adopted that would pre- 
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serve opportunity for our common citizens. The Sherman Act was a great 
piece of legislation—-it did much for the United States but the act wasn’t 
strong enough or sufficiently enforced and monopoly kept raising it’s ugly 
head. Here more and more legislation seemed necessary and the Sherman Act 
was supplemented by the Federal Trade Commission Act, the Clayton Act, and 
the Robinson-Patman Act. These latter pieces of legislation were either insuf- 
ficient to adequately control the situation or the agencies charged with enforce- 
ment were lax, or the Congress didn’t supply sufficient funds for enforcement. 

It is hard to pass legislation that will adequately control the mighty and it 
is also hard to enforce legislation against the financially strong Political 
influence goes hand and hand with economic power 

The regulation of banks is both by legislative enactment and by discretionary 
power in the bank supervisory agents. I like the rules and regulations spelled 
out and I am afraid of too much discretionary power in the hands of any board 
or agency. Of late, the banking agencies seem, from my point of view, to favor 
what might be called system banking—a system of multiple banks through branch 
banking or through mergers. I am, therefore, in favor of having the enforcement 
of any new legislation pertaining to bank mergers put in the hands of the Attorney 
General for final judgment. 

One of the ingredients that has played a notable part in the progress of this 
country has been the self-reliance of each community; its faith in itself; its 
ability to direct and manage its own affairs; to provide its local government; to 
manage its financial business. The independent home-owned bank, the locally 
owned grocery stores, the clothing and dry-goods stores, the drugstores, the shoe 
shop, manufacturing establishments, small wholesale businesses, etc., have built 
up communities in which there is great civic pride—communities that have been 
in step with American tradition and are much the backbone of the country. 
These small businesses must be protected from the mononolies ; they must buy the 
things that they are to distribute on an equal basis with the large chainstores. 
The Robinson-Patman Act was passed to protect local business from the “too 
big.” I hope the Congress will disregard the implied threat of the Attorney 
General's committee to the Robinson-Patman Act. 

We are in the midst of a splurge of mergers. It has happened before. Some 
look upon it as an omen of impending disaster. I hope it isn’t, but for fear that 
it might be, we should tighten up legislation in such a way as to stop these 
mergers and consolidations when they tend to reduce competition. The mergers 
that have occurred in New York have certainly startled all of us due to the 
gigantic size of the banks that have been merging. There seems no logical reason 
for these mergers, except to be the biggest. 

What benefits do the merged banks offer? Bankers who support mergers and 
branch banks use the argument that because of big business more and more capital 
is required in order to grant larger loans. This argument does not hold true 
because I, as a small banker, can originate a loan much larger than we can make 
and have no trouble in securing participation in the loan from my correspondent 
banks. This method of financing has been the practice for years and I see no 
reason why it would not be applicable today. When mergers occur, do they close 
or open branches already established? No. Then just what is the benefit of 
merging? In my book, it means control of money and credit. Of course, these 
mergers cut down competition, which is the best reason for mergers and the most 
obnoxious to the public. The number of unit banks has grown less and the num- 
ber of branches has inrcreased rapidly, of late, at an accelerated pace. Ina recent 
article, I noticed that the people of London were rebelling against bank monopoly, 
stating that the people of the bank were too monopolistic and that the customers 
were at their mercy. 

According to the report made by the Board of Governors of the Federal Reserve 
System in August of 1952, which was later brought up to date throngh 1954, as 
furnished to the Senate Select Committee on Small Business, the number of banks 
has curved downward from 14.618 at the close of 1951 to 14,364 at the close of 1954 
and to 14.248 at the close of 1955. While it is true that new banks continue to be 
organized, during the past 3 years the average annual rate has been 69 compared 
to 70 during the 10-vear period 1942-51. It should also be noted that these newly 
established banks have been more than offset by mergers and absorptions, with the 
consequent conversion of many independent banks into branches. At the end of 
the period 1934-35, there was 15,869 banks ; 1936-41, 14,825 ; 1942-51, 14,648; and 
1952-54, 14,364, which shows a steady decline of the number of banks in operation 
through these years. Since 1951 the number of branches of commercial! banks has 
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increased from 4,994 to 6,710, and of all banks, from 5,224 to 7,040, as of the close 
of 1955. Report further shows that the number of banks absorbed, merged, or 
consolidated for the period January 1, 1950, to June 30, 1952, were 91, and from 
July 1, 1952, to December 31, 1954, were 183. I do not have the figure for 1955, 
but according to the Annual Report of the Board of Governors of the Federal 
Reserve System for the year 1955, there were 442 de novo branches established ; 
203 banks converted into branches ; 44 branches discontinued, or a net increase for 
the year of 602 commercial bank branches. 

Quoting from the American Banker of May 17, 1956, on pages 1 and 9, the 
United Press reveals in its revised annual “Roll Call” of corporations and business 
institutions in the United States with assets of more than $1 billion as of the end 
of 1955 that 20 banks and 4 bank holding companies rank among the 78 billionaire 
enterprises in the United States. The banks listed hold the following positions: 
4, 6, 8, 16, 17, 18, 21, 23, 24, 33, 36, 39, 40, 44, 45, 53, 56, 60, 71, 75, and 78, the 
majority of which have gained their positions through the merger process. The 
holding companies listed hold the following positions: 14, 38, 48, and 58, and we 
know that their positions have been attained by the purchase of banking insti- 
tutions. 

The annual report of the Small Business Committee as shown in Senate Report 
129 of the 84th Congress, makes this statement: In view of the importance of 
adequate banking facilities to small-business men, your committee intends to pay 
very close attention to the future rate of banking concentration and the small- 
business implications of any changes of this rate. 

Where is all this going to lead? Are we going to centralize the credit machinery 
of the country in fewer and fewer hands? Are our smaller cities and villages to 
be a place served only by a branch of some distant banking house? Is the small 
bank that has been such a significant part of the community to be extinguished 
in favor of distant landlordism? Should the credit of that community be in the 
hands of those who do not know the community ? 

The Congress is faced with the responsibility of passing laws that will keep the 
management of our economic and credit machinery well diffused and with the 
responsibility of seeing to it that the enforcement agencies are alert in carrying 
out the mandate of the Congress. 

Our association favors the tightening of antimonopoly laws and their rigid 
enforcement, as the fate of the economy of the Nation is dependent upon the 
maintenance of a free economy—an economy that is well regulated, where the 
little businessman has a fair chance of success, depending upon his initiative 
and ability and where the “great” are not permitted unfair advantage over our 
important citizen—the little man. 

We favor the passage of H. R. 9424 because we believe the small corporation 
has a measure of protection without harming the large corporation or preventing 
them from expanding under the free enterprise system of our Government. 

The general objective of the antitrust laws is to promote competition in open 
markets. This policy is a primary factor of private enterprise. 

In closing, may I quote Louis B. Schwartz, professor at Pennsylvania 
University : 

“The purpose of the antitrust laws is to preserve liberty, i. e., freedom of choice 
and action, first in the economic sphere and ultimately in the political sphere as 
well, because political liberty is jeopardized if economic power drifts into rela- 
tively few hands.” 


First Narionat Bank or Concorpn, 
Concord, N. H., June 11, 1956. 
lion. STYLES BRIDGES. 
United States Senate, Washington, D. C. 


Dear SENATOR: I think that the discussion of bank affairs in connection with 
mergers or consolidation applications should be pretty much confined to the bank 
supervisory officers and that such offices or departments should have the au- 
thority to grant or refuse the applications. 

I think it would be a mistake to shift this responsibility to the Justice Depart- 
ment and hope you will give my thought serious consideration. 

Sincerely, 
Puitie H. Bourrerrrecp, President. 





REGULATION OF BANK MERGERS 107 


THe MecHaANicKks NATIONAL BANK OF CONCORD, 
Concord, N. H., June 11, 1956. 
Hon. StyLes BrivcGeEs, 
United States Senate, Washington, D. C. 


Deak SENATOR: It was brought to our attention at the annual meeting of the 
New Hampshire Bankers’ Association that four bills have been introduced which 
are concerned with the matter of bank mergers and that a subcommittee in the 
House has been holding hearings on at least one of them. I believe that you 
received a telegram containing the resolutions adopted by the New Hampshire 
Bankers’ Association. 

Since we are the one commercial bank in town which is not involved in merger 
negotiations, the enactment of any bill will have no immediate effect on us; 
however, there is a principle involved which is of concern to us and I am sure 
that if he were not ill today, Charles Johnson would also be writing to you. 

H. R. 9424, S. 3241, and 8S. 3424 all bring bank mergers under the Clayton Act 
and give primary control of proposed mergers to the Department of Justice and 
the Board of Governors of the Federal Reserve System. These three bills, we 
are informed, have been actively opposed by the American Bankers’ Association 
and we feel rightly so. 

S. 3911, the Fulbright-Capehart bill, however, places control of mergers in the 
Comptroller of the Currency, the Federal Deposit Insurance Corporation or the 
Board of Governors of the Federal Reserve System, as the case of the particular 
banks involved may dictate. This bill has the support of the American Bankers’ 
Association and if the Congress is to pass legislation affecting bank mergers, 
we feel that this is the bill which should be adopted. We see no reason why 
the three supervisory agencies are not perfectly qualified to pass on proposed 
bank mergers and we see no reason why the Department of Justice needs to be 
brought into the banking field. 

We hope very much that you will support S. 3911 and oppose the other three 
hills, 

Sincerely yours, 
James S. BARKER, 
Vice President and Trust Officer. 


SEATTLE, WASH., June 12, 1956. 
Hon. WARREN G. MAGNUSON, 
Senate Office Building, Washington, D. C.: 


Our bank and we believe an overwhelming majority of the banks in the State 
of Washington endorse the principles incorporated in S. 3911, referred to as the 
Fulbright-Capehart bill, which leave bank merger authority with the super- 
visory agencies, and the same banks oppose H. R. 9424 as being unduly restrictive. 


SEATTLE First NATIONAL BANK, 
By Lawrence M. Arnoip, Chairman. 


STATEMENT OF NATIONAL ASSOCIATION OF SUPERVISORS OF STATE BANKS, CHARLES 
Howeti, CHAIRMAN, LEGISLATIVE COMMITTEE, TRENTON, N. J, 


PROPOSED BANK MERGER LEGISLATION 


Two bills to prevent monopolies and diminution of competition resulting from 
bank mergers have passed the House of Representatives and are now before 
the Judiciary Committee of the Senate. They are H. R. 5948 and H. R. 9424. 
A third bill is being proposed and may be introduced soon. It will be referred 
to in the following discussion as the tentative bill. 

None of these bills are necessary or desirable from the standpoint of bank 
merger control. Present statutory authority is sufficient. Nor from the anti- 
trust standpoint is any bill required. In the long run antitrust laws are designed 
to stimulate and maintain new business opportunities and to prevent price fixing 
upon commodities. New business opportunities in the banking industry do not 
exist as a matter of right, but as a matter of license. Spacing policies are ad- 
hered to in order to prevent destructive competition. In a matured controlled 
industry new business opportunities cannot be enhanced by antitrust protection. 
Under existing law the right of supervisors to charter new institutions is 
unimpaired. 

The commodity of a bank is money. From a price fixing standpoint, then, 
the only objectives of antitrust laws with respect to banking would be the 
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fixing of interest rates on borrowings and the establishing of interest rates 
paid on deposits. Interest rates on deposits are already specifically controlled. 
nterest rates on borrowings are the subject of many usury statutes and specific 
permissive statutes for particular type loans. Moreover, the nationwide money 
market tends to maintain more or less uniform rates within the statutory 
maximum. 

Under existing law State bank supervisors have, in effect, exclusive jurisdic- 
tion to approve or disapprove any bank merger where the receiving institution is 
a State bank. Where the receiving institution is a national bank, the Comptroller 
of the Currency exercises similar power. 

Both the Federal Reserve Board and the FDIC have only a limited authority 
in cases of member banks and insured banks, respectively. This authority, how- 
ever, is confined within the very narrow limits of capital fund calculation and 
branch approval. At present the broad questions of merger policy are in the sole 
domain of the official responsible for the operation of his own system; the State 
Supervisor and the Comptroller of the Currency. This is as it should be, as situa- 
tions arise whereby the internal condition of a bank, the intimate details of 
which are known only to the supervising authority, requires a merger. 

Antitrust concepts have not, up to now, been the subject of express statutory 
application to bank mergers. Neither the Sherman nor the original Clayton Act 
applied to mergers, and the 1950 amendment to the latter act applies only to 
mergers of corporations under the jurisdiction of the Federal Trade Commission, 
It is a fact, however, that, in spite of the statutory void, the objectives of anti- 
trust laws cannot be overlooked by the supervisory authorities in exercising their 
discretion over bank mergers. In adopting spacing policies, preventing destruc- 
tive competition, assessing a proposed merger against the banking system of the 
area, whether it be primarily independent or chain, the supervisor constantly 
seeks to prevent situations which would not be in the public interest. Nor are 
supervisors unaware of the necessity of new banking institutions, though the need 
must always be weighed against the more fundamental mandate to protect 
depositors and stockholders of existing institutions. 

It is, therefore, doubtful that any new legislation is at all desirable. Assum- 
ing, however, that additional legislation might emphasize and clarify the duty of 
the bank supervisor in this regard, it would seem in the best interest of the public, 
and the banking industry which serves it, to place the responsibility squarely 
upon the shoulders of the individual who is responsible for the operation of the 
particular system which he supervises ; that is, the Comptroller for national banks 
and the State supervisor in the case of State-chartered institutions. Not 1 of the 
3 bills here considered accomplishes this objective. 


H. R. 5948 


This bill has been passed by the House of Representatives. It imposes the 
restrictions of the Clayton Act upon the acquisition of assets by a State or 
national bank and it prohibits mergers, whether they be of the cash for assets or 
stock for assets variety, where the result would be substantially to lessen compe- 
tition or tend to create a monopoly. It contains no provisions making it manda- 
tory on merging institutions to obtain advance clearance from any Federal agency 
whatsoever. It is only after a merger is consummated, however, that jurisdic- 
tion to compel a hearing may be taken by the Federal Reserve Board, and that the 
United States Attorney General may seek to obtain an injunction. The system 
of advance clearance procedures established by the Attorney General with respect 
to FTC mergers may also, under the act, be utilized by banks. 

This bill is the least onerous for State bank supervisors and involves less injury 
to the survival of the dual banking system than any of the bills here considered. 


H. R. 9424 





This bill has also been passed by the House of Representatives. The first part 
of this bill is identical with H. R. 5948. In addition, however, this bill provides 
that no corporation subject to the provisions of the Clayton Act, where the total 
capital, surplus, and undivided profits of the merging corporation is in excess of 
$10 million may merge until 90 days after giving notice of the merger to the 
appropriate Board, which in the case of bank mergers would be the Federal 
Reserve Board. The act sets forth the detailed information required in the 
notice and provides that additional information must be supplied within 30 days 
after the Board or the Attorney General so requests. A severe civil penalty is 
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imposed for failure to furnish required information. Both the Attorney General 
and the Federal Reserve Board are clothed with authority to object to the merger. 
The bill does not require prior consent of the Federal Reserve Board or the 
Attorney General as a condition precedent to the merger. It superimposes upon 
existing procedures, however, complicated and overlapping timetable schedules 
which would be difficult, if not impossible, to dovetail with various State laws. 
The length of time which a merger may be delayed by requests for additional] 
information is left indefinite. From a practical, as distinguished from a legal 
standpoint, the bill would deprive the State superintendent or the Comptroller of 
the Currency of the necessary freedom of action heretofore exercised by those 
supervisory authorities. No supervisory authority would feel able to make a 
decision without the sanction of the Federal Reserve Board and the Attorney 
General, even though those latter agencies are not required to make any decision 
whatsoever. 
TENTATIVE BILL 


This bill apparently has not yet been introduced and its exact terms are not 
available. As understood, however, it would amend section 18 (c) of the FDI 
Act. It would vest the Board of Governors of the Federal Reserve System, if the 
receiving bank is a State member bank, and the FDIC, if the receiving bank is a 
State nonmember bank, with jurisdiction to approve or disapprove a merger. 
The prior consent of both these agencies would under this bill be a prerequisite. 
In addition to other facts ,these authorities would calculate the effects of the 
merger upon competition and tendency toward monopoly. Consultation with 
other authorities, not including the State supervisor, is mandatory and consulta- 
tion with the Attorney General is permissive. The bill is technically defective 
inasmuch as there is no provision for the procedure to be followed in obtaining 
consent of the appropriate agency and no time limit placed upon the authority in 
giving or withholding its consent. 

This bill would greatly broaden the powers of the Board of Governors and the 
FDIC with a resultant decrease in the powers of the State supervisory agency. 
The only exclusive jurisdiction which would remain within the purview of the 


State supervisory agency would be the remote case of a receiving institution being 
a State nonmember noninsured bank. Duplication of effort, buckpassing, and 
endless delays could be anticipated. 


CONCLUSION 


1. The tentative bill is by far the most objectionable of the three bills consid- 
ered. It would represent a major intrusion of Federal authorities into the State 
banking system, deprive State supervisors of effective discretion, and require 
multiple consent There has been no demonstration that the Federal authorities 
ure better equipped to assess asset concentration and competition in a State 
banking system than the State supervisor who is familiar on a day-to-day basis 
with his own system. 

» H. R. 9424 is the next most objectionable of the bills considered. Instead of 
requiring multiple consent this bill substitutes confusion, delay, and uncertainty. 
In the atmosphere created by the bill it is difficult to determine how a State 
supervisor could exercise discretion in a decisive manner. 

The least objectionable of the bills considered is H. R. 5948. This bill 
represents less of a Federal invasion into the State banking system than any 
other bill. It would formalize the procedure adopted by certain State supervisors 


whereby the Attorney General is consulted before the supervisor makes his own 
decision. 


RESOLUTION UNANIMOUSLY ADOPTED AT THE CONVENTION OF THE UTAH BANKERS’ 
ASSOCIATION, JACKSON LAKE LODGE, MORAN, Wro., JUNE 19, 1956 


Whereas there is now under consideration by the Congress of the United States 
a number of bills designed to place further restrictions upon bank mergers, both 
State and national ; and 

Whereas certain of these bills would place bank mergers under section 7 of the 
Clayton Act with concurrent jurisdiction in the Justice Department of the Federal 
Government; and 

Whereas existing Federal legislation gives the authority over bank mergers to 
bank supervisory agencies : Now, therefore, be it 
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Resolved, That any added legislation enacted by the Congress concerning bank 
mergers continue to leave the supervisory agencies the governing authority, 
believing that they can act upon merger proposals in a more understanding 
manner having a much better detailed knowledge of the affairs of the banks and 
thus protecting the healthy growth of the American banking system as well as the 
national economy ; be it further 

Resolved, That of the many such bills now being considered by the Congress we 
favor Senate bill 3911 amending the Federal Deposit Insurance Act to provide 
safeguards against mergers and consolidations of banks which might lessen com- 
petition unduly or tend unduly to create a monopoly in the field of banking, giving 
to the Comptroller of the Curreney, the Federal Reserve Board or the Federa! 
Deposit Insurance Corporation the continuing authority to grant or withhold 
consent to merge banks under their respective jurisdictions. 


Senator Dovueras. If there is nothing further to come before the 
subcommittee at this time we will recess subject to the call of the Chair. 

(Whereupon, at 12:05 p. m., the subcommittee recessed subject to 
the call of the Chair.) 

(The following was subsequently received for the record :) 


FEDERAL TRADE COMMISSION, 
Washington, D. C., June 20, 1956. 
Hon. J. W. FULBRIGHT, 
Chairman, United States Senate Committee on Banking and Currency, 
United States Senate, 
Washington, D.C. 

Dear Mr. CHAIRMAN: This is in reply to your letter of May 25, 1956, requesting 
a report with respect to 8. 3911, a bill to amend the Federal Deposit Insurance 
Act to provide safeguards against mergers and consolidations of banks which 
might lessen competition unduly or tend unduly to create a monopoly in the field 
of banking. 

Three major questions are presented: (1) Should Federal regulation be ex- 
tended to mergers involving bank assets? (2) What standards should be applied? 
(3) By what agency or agencies should the regulations be enforced? 

With respect to the first question, there does not appear to be any difficulty 
or any disagreement. The Federal Trade Commission and apparently all other 
agencies which have expressed views are in agreement with the statement in 
the economic report of the President that “Federal regulation should be extended 
to all mergers of banking institutions.” 

With respect to the standard to be applied, the Commission notes that S. 3911 
uses the language, “to lessen competition unduly or to tend unduly to create a 
monopoly.” As you know, section 7 of the Clayton Act prohibits mergers, the 
effect of which may be “substantially to lessen competition, or to tend to create 
a monopoly.” Selection in S. 3911 of the word “unduly” appears to reflect am 
intent to apply a basic standard differing from that indicated by the word 
“substantially” in the Clayton Act. The Federal Trade Commission believes 
that thoughtful consideration should be given to this problem before the word 
“unduly” is approved. In our view, section 7 of the Clayton Act takes into 
consideration the character of the industry and all other necessary and relevant 
factors. With respect to the second part of the proposed test, “to tend unduly 
to create a monopoly,” it would appear that when a merger “tends to create 
a monopoly,” the word “unduly” is superfluous. 

Adoption of the proposed standard containing the word “unduly” could lead 
to administrative confusion, for section 7 of the Clayton Act would continue to 
restrain stock acquisitions by banks which “substantially” lessen competition or 
tend to create a monopoly and under the new legislation bank assets and 
possibly other acquisitions would be subject to the new standard based upon 
the word “unduly.” 

The Federal Trade Commission has no jurisdiction over banks, banking asso- 
ciations, or trust companies. It desires none. Nor does the Commission desire 
to express views as to which other agency or agencies should enforce bank 
merger legislation. The Commission does, however, believe that emforcement as 
to stock acquisitions and enforcement as to asset acquisitions, im the interests 
of uniformity and efficiency, should be handled by the same agency or agencies. 
Apparently, S. 3911 would result in a continuation of enforcement as to stock 
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acquisitions by the Federal Reserve Board and the Department of Justice, while 
enforcement of the new merger legislation in 8. 3911 relating primarily to asset 
acquisitions would be in the hands of the Comptroller of the Currency, the 
Federal Reserve Board and the Federal Deposit Insurance Corporation. 
By direction of the Commission : 
JOHN W. GwyYNne, Chairman. 


N. B.—Pursuant to regulations, this report was submitted to the Bureau of 
the Budget on June 12, 1956, and on June 20, 1956, the Commission was advised 
that there would be no objection to the submission of the report to the committee. 


JouHN R. Heim, Acting Secretary. 











